


Disc~asriion: The Texas plan does in fact place substantial linkirniions nIr orher rcmrdtes. 
Tt provides as fo1101x~s:'~ 

6.1. STPB T c1grc.e.s that the ~pj~licclrio~z ~ 1 3 ~  C I S S ~ ~ S S ~ I T E  t 7 7 ~ 5  i tmi  JCI N tt~gc \ 

provided. for* hcr-c~in is ~zot i~zte~zn'ecl to ~j;31-~7rio,sc~ urlrm* trrrt1tt.ur1tt-4rc\i'rltti it.f;tri 

n~zd I - C ~ L I I U I O I : ~ ~  clclin~.~ L Z I Z C ~  I-tw~edim rhrar 171ry-  IN' i~~'i:ili~blt' ft-l tr  j%k-t5: fbj 
irzcnrpor.ctrir?g fhese Iiquicl~rtcd tJnnriigt~.>- f~'rtrts i n t r~  LI I I  ;TllT~fli'O~tttt'i^l:trli 

cigl-cei~rcnt, SFT"3T u~id CLEC irgr.cci E ~ L J ~  ! I E ~ ( I ~ , ~  oft' r/Er~tti.rgia fr.i.)n~ t-frri' 

"r~o~~c'unz~~iiriizt" ??~L?CISZ~W \t*otlld hc~ ~ I ( S j i ' ~ l 1 1 i  j t j  c l r ~ ' ~ 4 ' ~ i i j > f  i;titd tIt~~'t.i(l/*t', 

Iiquic/ctti~d dantc~ges rrr-e a ~-rilsoizc~hlc ~~jy?rr?sin~rrrit)n c > f '  i v a t t i ~ ~ i * ~ ~ f i i : I  

clunrnge ~-csriltiltg~i-o~?l u n o ~ r - c o t ~ ~ ~ l i r ' ~ ~ ~ ~  ~?er':fi)i'~fluuc ~~oi.'tf.\*t~'i-'. SrfX37-inxd 
CLEC~jirrtlzc?~~ agree tlzul IiqziicIured c ! ~ I ~ ~ z c ~ ~ c * . s  pi?\*(~hlc~ 11 1 1 1 1 ~ ~ ~ ~ ~  ~hls p F 7 3  \'i.s EOII 

a1.e izot interrdccl to be a pe~zcilrj*!.. 

The Texas plan is intended to limit additiollal recoveq- under ctxuscs ;-rfi?ctian that sot:tlti 

i!: contract. Such a provision is reasonable as a rlrneans nf prsclilding doitbit. r-ecoxeq, 
while at the sane t h e  allowing for recosery of damages that result from other ~k~cotic.: ~f 
liability. such as those grounded in tori or anti-trust The Cdorodo Specbl 
Master's Report generally ~vould produce n similar result; i.e,, suits under rrt~truontr;ivttki~! 
~lleories ~vi l l  be allowed. That report provides that:"& 

[T]l~c. PAP s/zall not /inzit alte~itcrtivc f-mtcdic,~ nvrti/trhlc: 10 C%_ECQ:s t r ~ l c i c r *  
( I )  Secriorl 2511'2517 rwlaedies tltnt .s~q?plt.nzozf f h ~  F'AP l c z ~  .c-y~p~~scli I ' r i  

J / I ( ~ . s c  ~llrich o\?er/ul~ ~trith the PrjP) nizd m-c str/$?ctn~i Tr:, tile prt4~k~dif l l '~l i  

p~'e-fili~zg i=equir~~?telIf S C ~  WU; l~~~lovt-:  (2)  stati3 r r~g~ ik~f i lq '  ~~lffi~ri"~vtit~111 
actio?z.s t lz~t  NI'P not I ' P ~ L I I Z C ~ I Z ~  ~11itl1 tlic P.4P Fr.g.. crr [k '  rrctii~r? hkv ihc sFt*rir' 
thcrt does 1101 rcszllf iiz ~ c ! \ ~ I ~ I ~ ~ I I  uf iitolzq to CLEC \\'tltlicf P t f ~ i  f ) ~ '  

i-ccit~nc/~~~zl to ttze P.dIP): (3) .fe&r.ui c~l/b~.r.c.nrc~~t ,X'fjof) rriii!cyi' ,S'iac'tiorl 

271{tl)((i); 01. (4) nizy srlq~licahle ~rnlirr*ir,~t. foj't, o f '  (~?r~. ' ; t l t f~tv-  /?rnlk8e:Ck$?~? 

I-cn2edit.s. 

However, the pre-filing requfrenleilt cited in that report does aglpc:r to ;dia'rsv tl CI,X:IC' 10 

seek leave ro file an action based in contract la157 wllerc it can shrrcv 3 rcasr~nnblc e2otu:tyit 
theory that would Qwest payments do not fully redress tlre tnn.tprtitii.e hnnrr suk'fci't'd h) 
:, CLEC. It :s this provisio~l that A?'&T fgcuses or1 in s-cppartltrg !he ~pprrraclt 
reco~~m~ended by the Cola~*ado Special Master's lieport. 

Qwest's reply brief reflected a general commitment not ru precltldr: norlc~7ntr~xctiinI 
actions, Qnlest cited the last sentence of QPAP Section 13.5, ~vhIck providts that: 

"' Extlibit S9-ATr-JFF-8, at pages 1'1 and 20. 
f't ~ o t e  that there is an issue. ivlalch is to be addressed snbscquently. that ts tctiited ro but dtsttncf ironi {tic 
narrow question at issue here, which is whether nol~conrm:unl cnltscs of ncrion dfc anti shi~uld bc 
p~ohibitcci by the QPAP. That separate questton is the dcgrcc to sl.trtcll pztyincrits iittckr tirc Ui'Af' si~t~trtd 
o f f ~  any damages that Inny $c a]%-ardcd in such otlrcr, 11onco11tracr\1a! procwdtnfs, 
~4 $;xhibit S9-VJ,'C'hI-C'El4'-3. 



Tile n]1l7liccrrion qf'rhc. ~i.sses.si?~enr.s aiziI cicinzcigcs pr-o~d,llec/,iL~r. I I L ~ I ' c ~ ~ !  :A I I P H  

inter7cc'cci to .for-cclss~l orizcl- r7o/lc*ur?tr-crctr~rrl le_~.n/ arrti r~rnr-c.orririrclit~cff 
i-egt~lea~o~?~ claii??~ cai~ci i*e17~cdies thtr~ rtzcG7 h r .  cr~~cti/trhicx to n CLEC. 

Take11 by itself, this section provides protection that is comparable to t i~st set fc>rilr it; 111t.. 

Texas plan and in the Colorado Special Master's Report. Hov~.ever, Sesfio1-n I 3.6 ci1i1f3117s 
language that could be constr-ued as contradictory: 

To elcc-t tl7~ P.1P. CLEC uzrrst ulJopt rhc PAP in  it.^ crttir-C~I: ill r!".; 
i~ztei-cor7rzectioia crgi-eeinenf ~\ji/l? ( 2 1 ~ ~ ~ . s t  it1 Iicv: OI' i>/1xrr- r~/t i 'c ' .~fdii~'r '  

stn~zdcri-ds or- rvlief. Irz r.eo cvc~zr is CLEC tt~itirlecl rrt r.~~ntc~tlIc. i  tritii't-re i l r j f l :  

rlze PAP nrzd L ~ I ~ C ~ I -  i.uler. o~-de~-s, or. otiicr. corrtr.trcrx. i~tt* f l id~t~g 

iritcr,conrzection ugr-ecn~cr~zts, r i g  z llrc sttitzci rr;.  ~ ~ ~ : l r i c r p t t i a  

\\~hol~.snlc yc?i:fi)~.nlance. rt7zer.c nlrcr.llc~ti\:c ~.r,,lc:liu,(; .i';,r* iy)p:,tr.xf :lj 

I slzol~.~cr/c~ y c~i~fo~.rr~nncc~ nr-e a~lcrilub/e zl~zcic*~. 1-cilr*.~. (3r*t/c~c'1:5. t I I '  c i d i i b t -  
corzrracfs, iizcl~lditzg i~~te~-co~z) tccr i~~t  ~gr*eri?i~~tts,  CLEf tt'ifl hi* i"h:rirc7ii rr! 

eithes the P-4 P i.enreci;es or. tlzc irmeciies mjctcrilci hit l i f l ,~lc*f* rlif.~:~, df.<bt*n X, r r* 

c~rller- C O I Z ~ ~ L ~ ~ ~ S  a~zcl CI,EC'.r clloicc of i.~~nrccli~=5. shrfr'f hi* spc.~+riir*ri r ?: i f f  

irttur~orzizeclior? iigi-i?~?7ze??l. 

These provisions cannot be interpreted clearly and consistenrly 1vht.i-i rtsd !t?gi;*lf~c~.. I'h.2 
secoild provision extends beyond pr~hibiting dout~le recovery for tllv sut~ic cIars~,:gc*, i t  

precludes any alternative remedies, whether they encarrrpnss E~ro;ldt.r clr ~itlizren! 
damages. It is essential that xve not confuse two reinted, halt distirtcl fctgrtl corrccpt~ i;r! 

the tlzeoly of liability, which identifies the; cor~duct to xvlxich linbiilr? atrncl~cs, ixmliS s9.1 rhe 
rlature of the dunages that flon. from si~ch liability. A ton ~rcrncd!, fi.3~ cxnlrtplr, r'titgkit 

include soitle of tlte same damages recoverable in 3 contract auticsr:, tt-fiift. iii\i:\tL~r#$ 

additional types of recovery. What iye need to di-r uttinratcf? is to pr;.srr.tn: ~'ilc ithrttii? t i $  
ailow CEEC recovery for those additional forms o f r e c o v c ~ ,  ts.ktntcxbcr tire 3ctr;lrI bextigiit 
to secure them. At the same time. n-e need to make SUTC t11at f i ~ f n  3EQ' ~ i . l t i ~  rc,'~tfvc.'~i 
there is deducted in one way or another the contract damages sntoui~t, finr witich ibc 
QPAP sitould provide. We should therefbre seek here lar~grangt. kltrtt tlocs the" f~>i,ffurri.~n~:.. 

0 Prohibits all causes of action based on contrac;unl theories tr f  l ir i i~il i ty 

Q Prohibits the recovery of ar~~ounts related to the Ilartu cempcns:zblc ~ i i ~ h  

contractual tlteories of liability under non-cuntrac~ual catisc3 of' acrd%'rxa tir;rt at561 

pemit the recovery of darnages rscoveraMe under contrr.ict'trat tkauont:~ of  fi;it.\iItt> 

e Allow for the recovery under noncontractual theories of liability tb~c~sc peirrti!ms ttf 

damages alls\ved by the appficable theon- that :ire nor rt"~i~~c.r:airlt: \itttir=r 

contractual theories of lir?bi!ity. 

,k~.ti-tmst law provides a useful example of tile application of' these thrcc prrncif.sili.x "I'irc 
QPAP should allow anti-t~usf actions. If an airti-trust action pri~deaous s l  h;~se tianx,igc 
av+*ard of 9;200,0(10 for direct t-tan-~~t for contract breach, and a tripflt ing u i  ahst mfoQtni, ahw 
base $200.000 should be considered as duplicative of the CJPtkP p;~yment..r, xvhr51;? tjxk" 
$400,000 adder should not. 

To make the QPAP conform to these principles. all the q~lotcrf pariinni; ufScctic+ar t L. t l ,  

followir~g ihe phrase "Ill its interconnection asreement, ts-itlx Owest"' s h t ~ \ J  be :,rt-i~i:.=it. 





for Ilam arising from the same psrfomancc; rhcrcfkm, ~here  ~ i ~ i ! r ~ f t j  ~ i l ~ t  ~XI :~ti: ,raftfzr.f 
payment for this element of damages. Moriacs~cr. (Jivest 271&5t+i7cd2 nzrcit l;i pw9i.>:ib~ 
~vould engender litigation about \vhether Qwest-s perk~1~nlz-r~itc iitd p t v  dirt ii..t?;e t r z d  t ~ '  $5:" 
failure of a CLEC to meet retail standlirds. 

Dissanssir~ern: The merits of requirulg such indenmjGcatinr.1 .ia.erc itu3I) ~dr!k<?~5~c$ el- ~%cI?+* 

workshops." AATBT-s reasons for sipporting s ;sh  tiiricnln~iii.:i:t~gi her: 2% 3 ~ ~ r  

materially diserent from t h ~ s e  ir  advanced i-n earlier tr;orlk..:lrrrp.". $%crc is 2w$f2+ tccl 
justification for precluding SLICII i~lderntlip it1 the $$.-IP, tII -ki-;t,\ f 3 l ~ h : l a ~ t f ~ r f  rliz:.iai k r f  at 

the SGAT. 

Qwest changed Section 13.7 to respond to cosnccrns nbimr ;ti$ ;trre,xci~ir. t $ C t ~ y ~  itx i;A,~i;ig+:. 
QPAP Section 13.7 provides that:'" 

**I 

AT&T objected to this sectiart as rr\lised crrr sefi cmT grwtrrzts, 

Q That no FCC order has aIlox~.t;ed rt  B(5C :i urtil,tc~r:4 ti5;1:t%t tit t l ~ i i c  $115 t.pt'h:'t +tlrrl 

d~at  the right to an offset is the ~ ~ O Y S J ' S G ' C  ~ I ' i f 4 ~  figliier $P? fi:~~ a::kirr ~ ; ~ ~ c ' s : o I ~ c G  C,P~, 

@ That there \xias confisiurk tlbcrut YI1-t. r~:fc~~t 0%' ~ t r r :  F,ani;rs,t,btc .ai%%h ",anaEt k:;trri-. 

perfbm~ance." 

With respect to the question rsf who ehou.Fr3 Jete:x$~in~ ; i~  ~hi1'2ie1 ~ I ) / L I ~ I C ~ ~ Z ~ C : $ .  $&i~.Fi  Z:,J:U 

concerned about continuing to ~ ~ ~ u \ ; c '  3 2ofn~cnSr"nBin$ ~c~fr&'tii.a.rf 2% m"riya!$ir pi! k 3 f ~ f \ % ~ & % k r : " h ' e :  ,421' 

outside decisior? maker: e.g.. a court, ~itc%ixfd rxska  Pcnif~t, t,jlx!:ilk ~~,~yi'k7ic~tr;, $1-3 i>fT~r:? ,:t::t 

damages it might award. With respect ttl the ijuo.$tffim t ~ f  ;fr~iakoa~c$r%s [?t'k!rrrw~%~ict=, E??,s c.ir 
explained that the intent of this sectisrl t,vas to prccludc rhc uira~;trn:zitr~n LP! ik~: F % * T ~ E ~  

CLpeTfOm~n~e" as meaning a "'standard" rcilthet fttarr nnt '"arttgtL 
" 

f j t r  ii'sz ,i*!a!r:ij tS12 'ri- c ~ t !  

"a~~alogous" to make it clerrr thar Qtvest was etrllalicd t r r  an t.$f;f$.;lt~ \\tlcit. ~ f t v  k-Btrrw i"ttc-,- 

wholesale service or activity, "even rkiougfr if f.ca n1c+~sarf~x61 rr t  .is.b,,t'u:nkch-$ F o r t  ti', 
"*, l 

different manners.'' produced compcnsa:olg. (i~kbnage i;rkv;rrch, 

e 

6- See tile l?epo?.l art C ~ I C C ~ / ~ , S I  f%??lt~ /. f f. 23, ~ l i d  / J ,  ~ . b \ i t ~ i f  en h5,1:, f- 5, yirf i 
hh See P,mchtnent I to QI~~c 'P ;~  Cc'uiyx~mtivtr's Ir'i?xpa:uc.c 10 Ot.arT [ r r i t u ; t ~ i r ; i  cr .  t[; i : ; s i ? ~ - ~ f i L  ,J- it? ,:J- I +  

/ 7. 2001 Hcni*ittg.s, which changed thts arlrl a nutfibel- of 6irke.r 3G.i I :~G"L:SM'G- &,>2 Y z:':. :~~c~tr,3..:5 IF. c t \ r .  

original QPAP filing. 
61, ATGtT I~~i t ia l  PAP Brief at pagct: 4 atid 5. 
70 Qwest Initial PAP Bricf iit pages OX and 6C). 



WorldCom did not ob-ject to precluding double recovery, t l t i t  argtrchltf  fit::^ eirs rean? 
"analogous performance" n7as too ambiguous. undefined. :mi likely re c:111,413 iifi+!itk~i 

citing the fact that tile Qwest witness presented to explain thjs prat isrnn t:-cst~Id f i ~ t  i . l~ f i t i :  

what the ten11 meant. WorldCom asked that the phrase he stricken A' 

1EkI;Time IVanlerlXO Utah argued sii~~ilarly to AT&T 11x11 thct ;injet' of the Ja%?id$:* t ; e i  

question. rv11ether or not it were a con~ i t t i~ s io~~  tvif h rc~pt~~~sibitify tkw ;tcft~ttnE!;t~t-zw t hc= 
SGAT or interconulection agreement involved, sltould ciecicie tllc ~>t%uprrr't> z s f -  ;lit itf'5il"curiif 

that the offset should be oidy for the same perfi?nlla~zot., lint arlaft~gixfb ~f&- . ' ! '~ i l r~?~ ,k i : ;~ ;  

Qwest responded that the CLEC prw-ision li~uiting -. fl)ivt.est '!s oflset ~IXgltt:', era ::tl .kcgrr t-a;cr:r 
before the trier of fact would fortlent litigation. ' 

- 7 

AT&T proposed the adoption of oflget languagi* fi-om rille 'YLX;I.+ yB:irr. " !'? i TIOX: 
IVanlerXO Utah said that the tern1 analogous shoi~itl btl citrzun;ite,ld, 31111 filVtr f ) : i ~ $ t  

should not have finally the right unilaterally LG detcrinirrei nflht;lt rights- but sitizui~f B';. 
required to seek my requested offset from the "trier 01' fiic~l," ' C' i~~ne!  ~irgicti. ~dll.,"d.,tif'~* - 
against the need for and the propriety of ir~clrldinp an dl%ct llsrtlt isio.tz tit !he <)Pait"" 

(4 lhaiba~ard Righf to 0fJ:rsl: It is ultimateiy not helpfir! trtt-c tra c,lsE thil fs:;lie. t r i  tz:;ru-y 
of allowing Qwest a unilateraf right to offseli Qffti?iP yz;rr.munts, ti' Q u ~ c s ~ ' r ;  1anyrz,tgt: L-: 
adopted, nothing in it gives Qnzst the rigkt tn nlakt;' at1 uiIre'ct~lhi\S'4~ i ! i~ , ,*=t<t t~~i  eil?iil~l 

whether an offset is allowable. The issue is more ~~cc,'ttmtct> 4cscrik~cti it> rsnc ti: 

determilring where any dispt~te about offsets will bkh . * e ~ i t  ftliif, :i\Tkiii * ~ ~ - t ~ t t i t i  profct* llsst tt 

Ere resolved by the autl~ority that assesses "damages'" tlxst etrc simi!:lr ra tfr p;tmhle.tl ti :il; 
payments due under the QPAP. Sometimes tf~n? n.ill l-tc a cnur? nr;rt antili'itrrtes t~ ~r ~ ! k  $re c, 

utility regulatory conunissio~~. 'The QPAP's disputr: rct-oltttrcart pri?\ t h i c ~ r t s  >htrtjld j:iks.' 

adequate opportunity to challenge a decision b5, Qt~*est $0 rctiuer: rts Qlb:'ntk ~t*.t!-n~c,.ttt~ 

under the offset language. Adequate interest prc~visious \twiifct ;~dllrc%is trrry farake-.?, ,iri~tc- 
of-money issues associated with delays in pnyrtlents rvllilc' tii~p~ifc:; T V * C I I ~ C L ' I ~  

There is little practical difference, other than who Itas the nrrjnuy i~Firk.~ t h e  t i tq~t ih*  ti .  

being heard, in  he case where the same cclrnrnissiisn fir:;i i j ~ ~ ~ \ s ~ t k  $ 1 1 ~  dii i l t i : i$~% to 
questio~t later would hear a dispute about the applicnl;riiiry of ufi5c.1 rtstl~3, lit Elst: f?r%e 
instance, that commission likely wot11d already have ~ o n s i d c r ~ ~ f  lhk: yrlcs!i~~~u r j T  czft;kbf 

The material issue arises in cases where an outside authority, sticii e'kh r r  i : fy i i r t ,  r t ~ ; n X ~ b z -  !!I&: 
damage assessa~~erat in question. In theses cases tl~erc is rr irlcnrringlib\ ~iiffcr~~rrci,. t r t  ~ ~ I L V  

contrasting approaches. The AT&T approach watrtd hax'e a irrdicrn! ;iu!tzrii t t? .  t i  itt~.Fit t x  i' 

may presume to be much fess familiar with the Qjs..afv's colttcst, prrrprtss.. ;lnd ~Ekr!i,*ihi'~ 

decide Itotv its intent can best be implemented in tits ctrcuIrrstitnccx 1 ' r t t i ~ ~  rile .:It; c ~ t  

approach, a conmlissio~l much more familiar with rite go;tis ;rrrlt:t f lii~~fv,i of tiic f,titlil" 

- '  WorldCo~n initid PAP Brief at page 2 8. 
-3  

' -  ELITin-te War-ner'XO Utah Init~al PAP Bricf at pages 1.3 anti 7-! a i d  F i - l  -&r;l'ic !$ x ~ r : ~ ~ ~  k f  j L tihXr tj.-I~EJ 
PAP Bricf at page 1 1. 
-9 Quest Reply PAP Brief at page 46. 
-4 .4'r,3:::? Reply PAP B~ief  at pagc 35. 
7 %  I'LI,Timc \4'amcr XO Urah Reply PAP Bricf at page I 1. 
"' i'ovad Initla1 PAP R~*ief at papi: 33. 



rifould make that decision. There can be no doubt tlrnt the decisinrt tu he n~aifi: c~ttz 

best 111acie by the regulatoq. conunission. 

Qwest's language would permit it the advantage of the timic vaiaic ol' inoncy '~'r-~l~iir: ;XI;; 

disprzte is resolved. The AT&T approach ivould transf'er ~:liat ndrane:rgt' to tf~c C ' L l - C  
This issue is best resolved by assuring that any dispute ~ s e s i r l ~ ~ i o ~ ~  incJttcit: prrli isictii, 
where deemed appropriate by the commissior~, for interest orr an.aruls. 

(b] Smre or. .-lnlalogorrs Pe~fori~zmtce: Qrvest's revised lanyitagc is ger-tcr;?ily ttpprtynnit.. 
It does limit the offset provisions to the porticx~ of darxagesi that represent t ; - < ~ i I i ~ ~ n i , i t r l t ~ ~  

recovei-gl b ~ f  CLECs. Tier 1 payments are already desigried to proT.ide such ~c,'r_'i)i cq', 
tirerefore, it is proper to preclude double recovcy of damrtgea rcs~titiiag front tire 3amc 
inciderx! n,f activity. However, Qwest's language remains c.a:nf~~irsirig, l7aih i e %  its u ~ c  ot'thc 
telms ";malogous" and "perfon~lance." Double r.ecoLrel.>r is only an issue n.tlr:rc the rtjtkd;~cr 
that gives rise to it  is the same; tlae use of the term ' ' ~ ~ ~ I o ~ ~ ) I L I s ' '  it~tt'oduct's t " ; i rg \ i~ i i~~~  alr~d 
uncei-tainfy. For e s a ~ ~ p l e .  an activity can be emirek: cfistilnct, R~t t ,   OF SO~DC' ~\iq103cr, 
analogous. 

If the activity is distinct. it lxay well produce separate ham1 tai- clonrl;gc, scbrstt. crf . c \hn~: l~~ a a  

nre disc~lssed under the sub-ject Prcclzrsion qf" Url1t.r. Clt KC' Rc.r~tcc#ics.v earlier in il-~is repisi;. 
should not be precluded. Not precluding such awards hn cem.\rfx c;1se5 tnairr~k? ~ u !  
offsetting QP,4P payments to reflect them. There sl~nrrtci be corr:;isrwlcy bcrwet"n titc 
lang~age allowing other damages and the Ianguase addressing offFsi.:s, C"ttarlg$n$ fhc 
phrase "same or analogous wilolesale perfomlance" trr "samc irnrfcrfl;i.rtg acrririt trl 

omission for which Tier 1 assessnleilts are made ui~der this (J1+,4.E)'" ttpouttt ~ t ~ i k e :  the 
prclble~u. 

(c) I~jsr ty  to P~J:FOBZS or Pirzysical Proper*: There rcn~nitls one otht:r tcctrrtic;!! pnrtikni 
with the Qwest language. The same perfornlnncc might producs*. 1ti;rhitiry fir: (;:it X,'i ,I$< 
business loss and incentives for ~ w e s ;  to perfom. and th) physical di~mlyc to propun). or 
personal injury. The QPAP has nothing to do with compensrrtii>nr ftx ph:.sicrrl yrtrspcr-tp 
damage or personal injury, but other SGAT provisions rccomn.rcnr!ecl it\ an c:rrlier rts;?a%ri 

Barn these workshops doe7' hl order to prcscn-e the effect of lliose sccilt~ns. Q12tif3 5~crhsk 
13.7 should coi~tain a provision stating that: 

Nofhirzg irz this QPAP ylzcill hc I-ctrd 0,s ptrrni t f i~~g CUE f~fExt*! f*thl~?i~*i i  
Qtz7cs.t plivnterzrs i+clated to CLEC 01- thir-i/-jwr.t~* ;~lntsic-trt ii~~jj~i:~:?~. irj 

pr~per-t?~ or- pci-,so~zl-rl irtjzri?~. 

6. Exc!alsions (Section 113,3) 
( f P A P  Section 13.3 contains a list of circu~nstancex thnr escusc Qtz,.tlr;t I'rtxl~ * r ic~-  1 a t ~ l i j  fier 
2 pnyments in the event that certain listed events occur. (;)\vest s r t i~ i  t t~ :~ t  thew t ) iv , ' i ta  
exclusions are sin~ilar to thosc of the Texas PAP. undcr xstrlch SM' i ~ i i , r  itrt.okuri &i 

paylnent excuse only once to date, Observing that rile Q13AP r c t [~~re% i t  to  p r ' o i ~  ~ h c  



entitlement to invoke exclusions, Qxsrsst generally cot~r;idarert tllc C:f.,l=C."-prtzptascci 
changes to this section inappropriate-' 

(a) CLEC Bad I:-ciith: AT&T wmted to strike the esclusioli~ for b;iti-faith Ci,llC- ; tcb % t t -  
-')L) omissions on the grounds that it u-as ambiguous. ELI!Tinle \$'nnler XC'I U21a i~i\;nntcJ :ti 

strike i t  f i r  being unnecessary, becailse good faith b!i all pr~rtics 1s ait iri~frirsri 
S( i requirement of commercial relationships such as this one. Qkse~t nrgucrl ~ h s t  tixi:; 

provision was appropriate to protect Q~vest against actions titat llnve i j~c  "fisrest.znblo 
effect of causing Qwest to iniss a perforn~a~~ce standard."" EEl.Timr l1'arnr.i. SO i.?kL 
cotu~tered that neither a CLEC's ability to foresee Qn-esl'!;; inability to re'spt~1-fcl IIOI' 4 f x  
fact that a CLEC could somehow have reduced Qwest's bt~rderi in rapoilrting t'l.klC 
recjuests should be detemlinative of ~xrhether. the CLElC had r,.ccscised kid fhi tkr . 
Otherwise, srlch a staildard could be used to exclude Qivest fi'onl its cfusr obiignritkl~ to 
penform reasonably. ELI/Time War[ler!XO Utah nrgtred tllrit bad kith. shotitd it r~itr<iirs 

an exclusiolz, should be limited to cases ~vhere CLECs deliberately manipulated klna.tt. 
orders with intent to cause Qwest to miss performance sta~~d~itrcls." 

0) Dsap1jb'cntivd-r FOB'CP IkIajeirre Prn~*isintrs: EL1:Tirnc iV:ln~sr'X(J litala nisi) h~rr f  thn: 
SGAT Section 5.7 already deals wit11 equipmrnl failure as ;I ti~rc-t ~'ltaj~tifc OX'CII~,  P ) F V I : ~ ~  

= .  agreed to rllaiie changes to that section in our earlier worksfaops. f fjsi'efi~r~, thest' I't,$:i::. 
argued, the QPAP should simply only refer to Section 15.7: i t  strorrtd not set tbr-ft: s 
broader exclusion, tvllich tvould weaken the str1ndm.d set forfir irt file SCjtlb''' 
'1VorldCom also supported the use of the force rnnjeure jrnnguage from SCiA? Sectton 

84 5.7. ATSrT sought to strike the equipment failure cscirtsinr~ fri.111'1 Sccrrnn I t . . ;  
k * 

anbiguous, broad, and duplicative of the Section 5.7 force rnrijcurc prvv!stilaP 
U'orldCom proposed to use the Colorado Special Mnstcr's Rcpt>rt fnragu:nge iijc t41xni- 
party and vendor e~clnsions."~ 

Qtvest said that a separate QPAP hrce rni1jeut-t: pro~isirztli tt-:~s ;zpprr~pt.l;lte, i n  order tt.tl 
eliminate the need for extensive cross-referencing to othcr SGAT pro\kitjnc."' 

(c) R e d s i n g  Disgasrfc.~ &B~*cr. P;br.cc .4#qjerlrc. Erfr?njr?;: RT&T nuted ik-lr zfzc OI%AT% ul~*$ 
silent about who would determine whether Qtvest hall nlct its ht~rtiei~ tu5 s1:o~s that Ititn- 

perfomlance under the QPAP resulted fro111 an allowable cscIusion, Qwc:;i titit sn:. I D  

testimony that the public service conmission sizould decidc rrtly clisptlres ithotit cnu:;:itri,ri 
AT&T requested the inclusioll of a specific reference t t~  commis$:lon atitiltrrit) it) rcr5tlt?iv 
such d i s p u t e s . s " ~ ~ ~  Section 5.7 does aot contaii~ sr,lcli a rckrence.. i!'orlill'c\tn 
proposed detailed language to address the meeting o f  Q~vesi 'a hnrdan oi" pr<~~>f . ' ' ' '  

- i% 
Qwest lnltlal PAP Brief at page 73. 

*Y AT&T Initla1 PAP B r ~ e f  at page 6. 
* f t  ELI'Tinze Warnelb/XO Utah Initla1 PAP Brief :jt p a y  22. 
'I I Q\licst Initial P.4P Brief at pagc 75. 
" EL1 Timc WrmicriXO Utah Reply PAP Brief at p;lgc I3  
'' ELI Tirt~c WarncrfXO Ijtah Reply PAP Bricf at papt 1-4. 
"~Js 'o r ld~om initial P.4P Brief at pagc 16. 
"' AT&T in~tlal PAP Brief at page 6. 
i b WoridCon~ lnit~al PAP Bnef at page 1 7. 
" Qwest initial PAP Brief a1 page 74. 
'" AT&T initial PAP Brief at pagc 6. 
' I '  Worldc'on~ Ini t~ai  PAP Brief at pilge 7 .  



14'0rldCon1 also proposed that the QP,,?IP require cunirmpckrilfi_c,~~?:t:~ fPr>tic~'?: (iE' ;t t;,):~r+: 
force majeure clai~m -- 110t 111erely a notice (wlltch csaulci ccb~ltto fet~zg 3fkch t!~a:r t'hit f c l i R  ai:u 

applicable bill credit statement.'"' 

(4 ,Wcxsas Befiveeir For.cc i%faje~re Evcrnto crtrrf @cr,~f P.~J,F:~~J~* Is$~J~?I :~* :  ;% fU&T tttlnr:ri add 
language explicitly rreqrliring the demonstraticut nf a ficxus !rein-ccrt 4s3 zt i i t t i8 i&!~-  !"jtrit--6 

majewre event and Qwest perforna~~ce. requiring fun her ihar the e i  :c ~ f i ; i e , ' ~  

perfomlance by Qwest "impossible." AT&T it-mild itt:ict irlciude t.iozkgrr,lg2 hii~.~rhng an;, 
 tin^ extension on Qwrst perforn~mce to the duration lrlf rtrt: t̂ itt.ci: mzj;.inrr e\ cte-t ' i e - - Ic i  

i t  proposed that any force mqjeure condition related IO tql l i j lc~lr l~~ f;ltE111~e?; bt' I~mtied :is s f  -- 
hour duration."' Qwest pointed out that ()PAP Srctioil 11.3 rniiwrc7< t t r x  ilic iiitilirc b:: 

wholesale performance to be "the result of*' the: force fnnie.tsre ek4cna "' 

(e} Appbicabilify cBf Force IVfa j~~~ru  to Paria* :~IL*IcsI~P~'!c: PI F& *F :lir?taed & 4 ~ a !  S r ~ t  ii' 
illajeure should not be an excuse for failins to rlreet p:trjty t~i~a,i~re:t,  $t i "~ ' i~ i~sgk  t.$tvlrl%'i 

should still be able to meet the standard, which is that C'LEtII- sz r~~icc  4w nit1 tmc. :L f'& t 
cited the Colorado Special hlastcr's Report as szlpywntni;tl .this conclut+tbf+ !!-tvkk 4;tr: 

made a similar Q\rlest said &at n fixre n,njr.erc exr. lurioii a .b= .:]-$p! bys:i.tii 
for parit);. measures. became the cxtetasive gcognaphrc;il ;;rngtc 111' t:we r3i '% t.;p,-:;lj $: prx, 

could cause an external event to have differential inipilct~ tr;l (>tccsd < t t > f ~ % t t i i ' t r  ,t;rl,f 4 J. a ; 
95 customers. 

fl CkEC Foreccpst E.xclt~siu~z: WO~I~COIII  3nd C'n~ad ~ctaufti k;r ,~ tr  tile ib':!bbqiik;l. 6%: 
CEEC fail~nes to forecast to failures to provide ~kt,sc friroc:a,l;t.1: swqitrrcd 4~ tkc $.;t r k i * 

Q\t-est urould agree to language limiting lifx friggerrtikg t;ure,.t.:tstu ti, r j r ~ u - , ~ ~  '-re,-i:-rrri,liiri 
-> required under the SGAT or state rules ttr p n ~ ~ i d ~  ~c~"c*i~:t"s tlr I&rt8rric=.. 

Discussion: 

(Q) CLEC Bad Faith: That good faith by ;di pafl ic~ ~i its fv ~;cm~;;xiF:* (>~+:~ili i:~zt trr 

contractual undertahgs camtot be. dispwtctf. F Iowcvcs, tltatt; gerx;zs;i's p:z#ti:rp"n i,ilr,r" s~t t r  

senre to address the specific concerns that arc tri rar;;nc trcrca There t5 t~\q,lrrb, r t l  ,asr C B ~ I ~ ~ C ~ ~ I ~ S ~ ~ X  

of the circumstances in which CLEC eff~rts (not dh~t  we irk an!- anc;a%irlic j+~:t!tih Oti:rr~r s i i  
manipulate perfomlance results vcill he in rttr avail. E'lrc sl;xReu: ;;ire iitgli fcli ~ t k i  fi:.-d. 

participants in the ~narketplace rllnt Congress has scttxghr r t j  t i ~ r l t w :  i t  I.% ircrttrcr *.tfTli'i4rci;; 

nor inlappropriate that the meastlre of ahrase xask~s it1 the trb%sc t ~ l '  $011.4 C)f'-lip .bw irt lit:: 

several hundreds of ~njllions of dollars annually. 

The QPAP sl~ould therefore not l~e criticizccf for i;pu;.ciq+ing \ig il~il Q ~ V C ~ I  ~bt;ir, i % ~  ~i;$f:: \ i lt  
, , payment responsibility by virtuc of s t i ~ h  zhvrjrericafiy pl;s~s~t~k ial;4:~ifa~1,1~'it, c ~ - ~ W ? ~ I U ~ $ ~  k5 4* 

should turn therefore. not to thc arg~in~enls iabtlui pr'xmting g p ) t t i f  l : b l k i t  it%%! bt l  &i~ti,;: i i l . 5~  

seek to define Inore precisely what iz rncalr!.; in tixis conkc:{t, iff.! 'i4sgisz: 1t'as;lcr kii  \ ~,4k 
have properly alerted us to the fact that a Cf , E C "  slrt?!liz6 tror Ivfa pc~a,tft~ti! itw ~:ltri.rltjsti;z; lil- 

Llo WorIdC'om Tlz~tinl PAP B17cf at p:tgc I h. 
V I  A1.627- Initial P.4P Brief nl p q c  7 .  
92 Z-Tel Il~ttial PAP B~ief at pagc 33. 
1)  : Owest Initla1 PAP Briefat page75 
" AT&T initial P.4f) Brief af pngc 7; 1ik.rsrldCcrn.t ftlrti,~i f-'t$l3 fdft;-t 'it ~ 4 i ~ i .  
a: 

Qwest Initial PAP Brief at pagc 74. 
91. WorldCorn Initial PAP Bricf at page 1%; C'rsvad Jmitut PAP tSilcf ,i? t?xS <5 



business in a11 otilenvise reasonable way, 11ierely because Qwest ~ : i g l ~ t  l?f: rrit';tfxet14t' $4 
operating at an acceptable pe~-foimance baseline. solely because that C'LEC' knorss t i i ~ i t  

Qsvest suffers such an inescusable wealiness. 

Having described its intent in designing the QPAP section in qut*stior~, we an: ilot! 
forexvamed about how Q..vest may intend to apply it, and we arc var?. nf'thc ihrr !h:tt cskrr 
failure to respond to such a foreseeable application could be c~~lst;tlx~t;"d 3s ifn ncccptniiir ik:'  

a particular construction of the words that the provision t~ses, 'I-l~elrfort., 'it.c f i i d  1: 

necessary to state an agreement with the positior~ of EL1:Time [Snrnitr S O  litah th:rt: 

The insertion of such a provision as a newr subsection folloi\-ing QPtZI%cCtxot\ t Pa_! r:: 
therefore appropriate to assure that there is not a material dilutiorl ol'tl~e xlj3laur;tticln ttf t i l t  

QPAP its a meaningfhl and significant incentive to Q~sest. 

(h) Drtplkafivc3 Force Majerrre Pror~isioms: Qwest has 110t made a ciln;virrcirrg itrgun~ert! 
that the QPAP requires its own separate and different fnrct. m:~jeurt= provisiuil. ' 1 ' 1 1 ~  ts+ttc . , is not at all about whether cross-referencing to cltller QPAP scc-ticvnu wit! [I;. ""eutur:~tvo 
It will not; what would suffice is a silllpie replacelne~lt sf c1;tuse ( I t or' [JPAP ,bccfwri 
13.3 wit11 the following pix-ase: "a Force Mqjeu1.e event nb riefinrcl irt Scciiclia 5 of !$re 
SGAT." More than this lias been comn~on!y done in the SGAT t ~ t i  t~ilicr' suiapx!s, i t i  

order to provide proper cross-referencing. 

The more inaterial issue is whether sonieki~ing about paynrents bt. nr~.vt-c(>mpli;~t~t ~7 !C..C 

i::tlis fix force niajeuse provisions that dif.lt.s l i ~ r n ~  t t~ i~sc  SCdr l ' ' [ -  jrr~rvistcrna t t i l r t  rict:rlc. 
uVhat the underlying sea-vice obligatior~s ore in thc first pi:rce. C$u.tlst ciid i ~ t ~  j.troirkit: 

*L 

sound support for mahng a distinction, nor i s  any sell~e~~idcsrt ro us, t i ,  tlrt. nxntml-%, t i '  

the SGAT creates all expectation of service subject to specific quillitie':111~t1~, tllcrC s l ~ t ~ ~ f i f  
he a strong presumptior~ that the eco~lo~nic consecluettcti's iirr hifixrg tct tllcct l%lc 
expectation should rest upon the same exciusic~ns. Othrrnise. tvc s i  t%t~.lil tltcc n iitrcst:tstt 
that rcpre~c~its  an i~npo~~dcra l~ lc  onc or) the ~-ccc?l*d lwlivse us. ' I  1r;tt  ciucstrctri, q ~ t l t t c  s l t i l l t f ) ,  

ts whether the perfonliance standard or tllc conscqtlertce st;r~~cfarc! is  tf~e itrtc that 15 hr?O 

Ir igfi. 

(sj Resodi~ifag Displrcrte.~ 61vr Force 1PIqjeurc7 Evcntr.~: It is altprrtprin te tn c f i1r.i lj* t hc w i t  
to whom Qwest must iiiake and defend, ngnirlst dispulc i f  necessat-);, its clctc:r~r~ln"t;t!i~t~ 

that force ma-jeure events have occurred. In esiimining C,)n.ca;i's ~ ~ ~ O ~ P Y S C C ~  I I V E ~  titspiifc 
r-esnlutinr~ Panguage, however."' u:e find ihdi Qwst has in fact iiiirr~ti!lc'd ilic ru?rt~it  cr $11 

disputes, ivhicll is the public senrice con~missjon of each state. '$Ye ctkn:;~ttcr t h , ~  
approach appropriate, with other cllal~ges that arc llor n~atcrinl hcre (XC I ~ I C  ! J F \ ~ F I S ?  

K~~solitriorz section of this report). Hoxvcver, Qtvest should hc rec~trli-cd try ti-IC f,j2),2P 
provide notice of its clailns of'the occuncncc of force tniljerrr-c c~crtts i~r thz t l  72 k.trr:~rc 

learning of tl~em. or after it reasonably sho~llcf haie 'ie,-mrncct of' therx;. 3t ;'c.i~uiti r i r ~ t  kc 

'4" ,. .See the proposed QPAP Sect~on 13.0 language proposed ;ti page ?I of fJ~c.cst's iniir:it t'dP F'lrlct 



appropriate to allow Qwest to search back in time for- cscu?;cs after t t  drscrb\t;r\ rftzi r i  n a ! !  

11ot meet standards, nor is ~t appropriate to require C'LEi's :E., rcsralCk'!r !hi;(* if4*!;+~?i-:rif4i., '  

events titat have become stale. 

fd] ~%:EYIBS Befic~eerr Force i2f~jezrr.e EXJ~II$.Y and @r~rst  Pkc*<fi>szrrrarrczr: P;i'ticthic~ 11 $ 1 ~  

QP.4P Section 13.3 or SGAT Section 5.7. there rs alre:icl>b 3 c t c x  ~ c ~ ~ ~ ~ r c ~ t ~ z ~ i t  fhi3i it i :t i.-c 

rnaajeure event be the cause of a failure of @vest ~~trfnmlatlcc. kft'ir'ctzvcr. i t  t.; rlttt pnTgiicg 
to adopt the estremely high standard of impossibility ai'ps'rt'ctr~x~zlftc;., It $3 l i l ,~=jb 1;: i t i ~ t i :  

instances that Q'ivest could still perform up to srandnrrl, nr at feast clt~lurtr i t ,  11, rf r: ti$ CFC 

undertake extraordinary efforts that do not considitr econoeny o f  SCSCX~~TCY f'i'rl: F t t ~ r f ~ t i  

a11 Qlvest should be to undertake reasoilable and eff~xts to ~~llifigatc, ritif.~ 141 i~e'c~~ir~pfir!: !lit' 

extraordinary. whatever the cost. \Ye constrire the esixtiiny irtiaguapz ,.a+ prwdt i~; :  t t ~  

niready. In addition, establishing a fixed dilsiitiol~ CIIE :111y lilt-C;I ftttijrtiri: ebcuf id- $ + l a  f ~ a l i  

cimsistent with the nature of such events, ( b )  as tikcty to bc ox cr-ptr;tt:n:tl'i"C' +i,c. l i~ltki-- 

protcctixre, and ( c )  is othenvise unnecessary. hcc:~~lst. IIIL\ b~~lnirl: rttr Qi i~ . t i r  Y- rrot : i t : i>  f i >  

show the existenice of an ex7ent, but ro shoxv i t s  rlcsr~s to ~zert;sl-armnce c%rlkik' ~~_;r, i  ? i s  

denlonstrate the time period during \vhicl~ the e\-t:nt nnd elxi?; rxrw l"ins;l,dd. 

Ttlere is merit in the AT&T languagc specifying rhc xnctl~oit tiv- c*,tIr.rrF;rttng rTw t i i f i \ r i ~ + I  t:t 

a fbrce ~najeure eLrent on intcr~al measures. It shtrtlld he nttdccf trs ci;tr1!1 ~ f i c  ?rb~~lti).;l  i g c i -  

calculating QPAP payments nhes~ fur-ee rrr:!ic.ttrc t.t*t"r'~! ,i)tt~"r:tt! t l i ? ' c J ~  ti*.*."- iir,~$'r LI 

completely excusing impact. 

8 4  Applicability ?#'Force ibfuj411w #u Pwd& c/ft7&.~jttrm: fSl\~sst I I. tjr\rkvrriafeili, ctti i c~ ! r t : 
observing that a force ma-jeure event cm~ld ha re  diffeccr'tllral rftccrt, tar? rirc ref7 tt,c-: s t  
provides for its own end users and the services that it pro\. idea t'tw CB k - ~  5 til r~ l i i . . ;  

ne~le~-tl~elcss ask otxrsel\.es wl.ry it should bc presunxecf thnr tfze ~ k R I k ~ ~ ~ ~ t i r l k  x"ii8'21 tj~ii..' 

always work in one direction. IJJe u~auld answer that the efiiTcrrr'ltr;iI eft::et.t. .i%cr:,ilt.f, vr;i .t 

basis relative to CLEC perfoi~nance, sc/n~etimrs Icsscmt Ilte - . j ~ o t i i ~  c t t  i " t f~hx'<% -.cr. i r  ; 3 < 3 3  

itsef f and someti~nes u~crease it. 

Uiit.11 that answer in hand. 1vc: \~il'~illd theil be cof~sruf t r r  crbt?'ct-.ice that ti)\$ !?r!ki 1hi37:1 

only allows itself the benefit of choosing tvhtn .to q'rpfiy tkc 4>fxhP's ;.i:i-;,: i?uia::i!r~.' 

provisions. UThile tlze reasonnblenec,s of cfccltlrrirzg the R'uSSc"!r'SilH'y t " ~ t ~ t i i f t i ~ a x %  Irr  ct,:.i i'i:i: 
be reviewable, nothing n7ould allow a decis~on urnt to cluclntc ftr be recd~a~zq L-11 f i r , ~ t  
difference is sufferable as a gerlcrtll rule. I-1c)tt-et.c.r, i t  ,.;rxr+q-rti. \vrrubti e i ~ ~ t y  ~:I:%L~: F q x i l ~ ~ q + ~ ' . k  

to penllir Qwest troth to: (a)  at-oid pnrity-t~~c:tstzrt.~ pnyrruie..tlt+ trhcn tt ~1~~t.rir:tt iit,lt tit;' 

impaimment to seivice for its 01rr-11 end users was i~sscr, nkilt: ( t i t  tr.ic.wser(ip p r r  tt) I C ; ~ : ~ ' E I % : Z L ~ ~  
that it migllt otherwise have failed tvllcn the impact or;i i t . ;  !I hd$ikl &~rlr-% 1% +ti- dit?i%f"h"r 

The Colorado Special Master. ns hc did in so many otinrr e:;~,.;ch as :t:ii; r v ;  Eirz i tm: c! ! r t g r  +L 

for d ~ e  cot~u.i~issiotl there. got the solutit7n Zir thiti rsstlr 1115-I rq~tinflli J y i g ~ i F t ,  ;tteftt)~+~i: Eii i 

somewhat di ffer-cnt sense, ccquires that parj ty m a s ~ ~ ~ ' t h  ntft Bltk , k t i i ~ j vd~  t g t  !tv<:f Lxi*jicttrt: 
payment exclusions. 

@ CLEc FOI^CCWS~ E.t-eJ~t.~i~~z: ( I ) \ ~ ' c s ~ ' s  ( :OII ( ,ZCY~~OI~ [%h!l< ft%i12;1 b y %  tfii*' p1v~)idt:~1l k)~ibi;ft-j tii.. 

but the QPAP continues to reach rt scope ti~:zi aplxnrs rttpip~)vc~prrr~rri'O;~. tdc.:, h;rl2ettt !i:c 
need for the documeizt to operate rcasnl~;lhly  ere^ ttf\ hi ;$:;it wn ~ E A .  P7',yf iiditt+irl~. 

+ - tsoribiesorne is the pro~ision about folrcnsts under mrc  r d < - +  3 t ~ t i c  ~ : z ! i z i  a:=-cr!t! t, is ,~rl;:i .  

over time and tiley could in\-olve ~ O ~ C C ; I S ~ S  1 1 ~ t  ;~(itkc,'r,c fnfere:%ti- tt;!tci? Pt i , -~rZ;~t  ~ i r . i i ;  .;* 



cnrlsidered to ararrtmt forecasts under tiit. SGAT, 'rilere ca~r~lid JI*c% 3rz ;lrgur.tr;.r:l+. ,th.y;i: 

xvhether illfornlation to he required by states In ~Xlc httarc e w r r  cco~szttute; +r "tr;rq% ~ + t "  3% 

the tern1 is contelllplated by tho SGAT arlcI the QPtiP, I t  u,rxtrW b: ~ l t i ~ ~ h  BI;c':$"~TT ~ $ 3  1:r:~;t 
* .  

tile exclusion to the failure to prcskide property f ~ITX: f ; ~ f ' ~ < : ~ i t " .  i Z:3t brl' "~"ip'ir, , 
required by the SGAT" of ~vhich the QPAT' tt-llf ftf1.1~3 n pilr, 

Tliis change ivill deal as well with the other ~llaferiaf CtltiCfekZt :xifioti; Q) is~ -?r : '~  r z f f ~ ~  i% 
definition. the SGAT calumt be rend as rtqitiritlg nxry fcxat;;rst ~ ~ ! ~ i ~ r i r  prt~:~ 5A4trt3 kt l 3 i k i r ; t  t $ i  
"u~ll-easonable." Therefitre, Qn~est's use car) rrnf) tc.rgnc,ilt) re:.,~~l i;> atr1!4. ti.%< il-kr! ' 

SGAT can be read as reasonably requitiring ye1 add itlrrnaif f V 3 r ~ 2 ; ' 2 * 3 ~ ~  1 j~?( t EI~s.:- pv-t L;U&IZ 

context. It \vould create far ton r11uc11 an1bigtri:y !cr rncfsadc a1 ptt-at n~tr,Jrl t$,rt t::,_nj h: 
interpreted as authorizing 11tc canlplllsiarr of addttii~~xil, 5'Cd L M ~ S P C C ~ ~ ~ L ? ~ ~  fct'ididkt- l t i 2 r f ; ~  

the terms of the SGAT. Zdenriti.i~~g the specifk liarccaisra t l r ; ~ ~  u crc 18% b%' r t 'q~r:~~;. ,!  Bt:i-l,,iq:f 

much of the debate m prior narkshcps. I t  simpi:, ndl aliYE \hi: IP r~1i i - t?qc'p3?ziz:  ?ti>iah3r*l;.i', i id 

ur~definrd and shndosvj. provision that might fir1 irl~frt.r'c6 li: XL :ff,,it %t c s(;i'c%, EO p~ki&:cjl-i: 
directly. 

7. SGAT Lirnitati~n ;of LEabitiiy trr T t j t u r l  c%r-xtorr:ltJIs <,'isaracd ti-& 0% J<% '3 

EZ1:Time 1Varner:XCI Utah nored tf~:it SCiAT Spttu~rt ";%..I i i n ~ i ~  f:hxt:'rk -r t1~8 Q - F ,  B-.t- ? + i ~ ~ s l  
tiability (except far wiilfixl miscanductt to fhu firtal &in*-xurtti vtxari~cr:! a;raricr ~ L P C  %4r '4 tc't 
the applicable year. As ELI.Tirne iV3i'11eo.;S<'3 LUfai~ ixcxz", 91h18 Y4igi,! I' rrri?. r ~ i i ~ r w c \ $ ~ r u ~ ~ i -  
does not limit QPAP payments: hctwcver, nattring ip:*u~wrSe*+ titst f J f ' : l E f $  p:r> ri:cErk- ;,If, r : r x r  

limit tile other damages, to which this section ~qyf im It'. 

Discussion: Now that the QPAP igr h f c ~ ~  E I ~ c s ~ :  tt6clrAt;li~~;>~, X L ~  , ~~ .$ t t  -,:r~~ri-iriirii Bt-rki+ i*xc' 

mer~tts addressed by SGAT Sccniotz S,M, i 2nd the I,ilf5%QV';:ax'e ~~tutit:%:^tt!t- CX~~!EI%FT ;: P;11. 
Qwest 's liability for propeav c h n ~ q c  rttrd pemarz:! itrqtrq) ~Bn.hrtik zli;jb bu i~iiriatetr b) t ?8 ' , \ l  t i  
payznemts. just as QPAP pi3ilyrnen.t~ ~t101iid r x r t  hl.: !it~:tli4tr;f 5:; p,iyl~$ikis VPF pttq.~t"il". 
damage and personal iqjurj-. Therefort., 3C3:I'T Swtrilrt S,:k$ d ~ q r x t f t F  i ~ ~ < t t i $ f t >  .i ~ t z ' l i  T & E { ~ ! :  

slating that: 

- ., 
AT&T urged the elimination of the fJ13.+\ia 3~cctrrrff t.CifBkiS.~"dCtj;ZIt i t t l~t I-&~:c ;I, 133:. ~ 8 i , , 3 3 a ; t 1 ~  

Pt 

be limited lo use for purposes tlmt rr'faf~ tt:, the: QWCSI SCL"<.PL:E:F: iCEi'frviy 

Discussion: The proper ccanstnlction of" Ihc4 QWCS~ i;nil$2,nr:%v r$ thD%i ll3:: ~ ~ ~ : s t ! f i  ticin , ; g 7  1 %  rf.r---- 

only to payment amounts to be adnzi~.iistert.ri 37)" thtl cnrnms:<>r*st ' h t h i s i t i ~ f  6ktc 4 ' ! " l f i x ~ ? f 3 ~ ~  

administer those k n d s  the rest~-l-icxinn is gei~zr;iIi> it%E%r&>g%r8;%!:,4. g-rb r.1) f i:c h 5 r , i ! ~ : t ~  ' t  : 

that colnlllissiot~s typically have. Eiorvt-uver., us-r;:~ In I lk5gt .  c,s-+s, :r d r t % u I ~ t  F;~-I? bc' r ~ c - . i : r i z . - ~ ~  

that cor~rnlission powers arc so Iimitcd, Tiicrc sht:+r~ftt ,kE>i;b i*ie ~ T E :  f<?sii3~,'~1aii:, rrrt +-.J' r i i , ~ : 1 :  I 

-- -... 
0'1 EI,I,Tirnc WarncriXQ Utah Irrir~al PAP f3ric.f at pir$w 25. 
"" A7'&7' Initial PAP Brief :rt pgge I tl. 



m *  I 

made to the general fu~xi. Thc~eforc. QP 'tl' Scciirsit -2 r -k i t ; t : f r . l  ixc *~,;.l : r i s f  

foilon-ing . 

t 9  

\1'11ile not addressed by the p:trtic-lpanls, e ' t ~ i r 3 ~ ; l l t t l  Ctpirt:f,ai \Ya..;ter- 3h K / I : ~ \ I :  t: Fil;:t 

VII) reconrnlended a nox.el method f r ~ r  t'rlndirtg t ~ ' A , r r  i;.i\,i! tr2 :.tc,lt:it?f;rrit - ,tr5sit;:'-.;rLi-?; c- 

and dispute resolutio~~ res~~onsih~lr t ie~ for tlrc state+ !trait z".!/I r ~ k - ~ ; t  r: wcfr fi ~ai-!-. 3.3 r37<'- ,7 

multi-state wcsr1;shops haze demo11t;rt;.ltt.t1, rl;tltz:t, r f  ZI~IT ;tff il-'rk ih+ t:r154:--+f ~- i * t fc>  c tf: :F:1,6 :: 

efficient to address wholesale is Ico~~n~n~unic;~i iar t~~ i i i ~ t s  s ~ % ~ I L : * .  ulra 3 4 u l r : ~ f a r t :  7 % ;  t v * i +  

More critically, some states simply lnny rtoi t-tat,c the ::c~c~t~~lly;.*.i ',;t'cr5$*p3i*u EX? ,..-,IZV=I .q:i !I:: 

many burdens that the SCiAT. itttcrconrsccr~nrh iagt.t=c:ttle.trt;b, ! [ I - ; -  i)iL%!? ft:tiei,~i t433ri mi? 
FCC regulations impose upon them Yfrc a'reaaiuti ttf :I jbitt~~itti? ~ ~ ~ . i ~ . : $ ~ i i ; ' i ~ r ~ ~  -a:it7p:c:e 

state comlllission activities rcprcselfls a pr~pe-r the 02's ptsrll~tm t b P  $ ic? 2 ;".a\ krltCti:.ri k ~ x ~ ~ ?  i f  

necessaly, of a fraction OF the escalstcrf. puMtrr~t :?['I \ i~  1 p;iiyfk~chttl:- 

The QPAP sirould provide that one- fifth of' tktl e:;s;rkalion f~+?t?tr~w 5 )  F ~ , ~ ~ y r ~ ; t ~ t i t s  i k f h ~ : ' ~ ' ~ :  : %..: 

due to CLECs for non-cc7mpIinnt scrt-ice irt caclt gxlantcrp;r4trlr~ YLI~L* ~ t ~ d  ~ < X I C - = ~ ? T I ~ ~  t > i  ::>.': 

state's Tier 2 payments be i.;~ade fcs 3 sfailci:~! f m ~ l  :fmf bit~ritTd IVC J~ &;ti-ti k c  sr i;l+~f>:*+ 
participating in a comnlorl acfininisrmtion cI."~:br-~ tee trsr fa!' F i s t  difg.:b?irl;~b~> ,:cTI~~IE:,;-. 

(b) dispute resolution, and tcf other whafcs;atz. r ~ l ~ i ~ ~ : ~ ~ ~ ~ ~ ~ % ~ t ~ t ; " ~ t r _ ~ ~ ~ t t - .  %c,'r:-i~~! . i ; i ; 'L ; i~<.~ 

detei-n~ined by the participating con~mlasi.irns re be tw%a ~,a~)'acill 4,8;1: *:r?i , t  r i + ~ t \ ? ~ ; j t + j ~  f ~ r ~ - ~ ~ -  

The Tier- 2 payments should br: Grst ~~xseri tu <:IFF:- titre r$rl:*-r. pis;)hiw,"-,> i",t 6blIT' ',jt-~:,.-. 

rerllaini~lg Ties 1 payments ret~lirtted tn rhc C't,,I:C's wlru ql ,rrk  fhca~, t+il ,I pvt%-~-~t~i f-kj ti-.* 

not less than every twa ).enrs. .C;fn9rsr d!~frtli%,h d j r j  !il ~ i ? . ! t ~ i l h ~ ~ r ~  SFV:W,I&,C &i; + t ~ i ' i  .tr'l;i.: 

yayn~ent against hiturf Tier 2 cshl igrtt ions i t t  ;irz dt%~~irhm; r c i t r - ~ ~ ~ ~ ~ ~ b E ~ .  tlckt"f4ri;lzi"~- E? f JY*: 
participating cornrnissiarrs 1s fund the pt'ccccii~g Btstil~X , ~ & t  i f t ~ . -  FW; i . i : j  : ~ Y S C T T ~ ~ I  f + , i ~ j % ~ .  

The Colorado Special Master's Rcport fcce.tm~taet~aiel;/ ;r J L ~ ? T ~ S L { ! + I ~  t t r f ' l u  L ~ B  + l i 3 ~ 1 ~ ~ l i t * ~ : , l i r ~  ., 
stmcture fur canyittg out the ncti'c"i~irss !i&c;d aboct. d;e$c& %[I;' c i ~ t i l t t  ..;,jt< r:.'~Itir:. :%! tttc 

effort eilvisior~ed herc, as opposcd tn ifre 3inylt:-51:r::: ~~r.tlc~~>:i ot i i i ! r%: ,~* i+e l  ti;~i.r:: :i : 

preferable to allow the stales intcfestert in i?nnEsj[~;bt:n~; Ziik  gtt9: ~ * , * i k ' . t r j ~ ' ~ ~ l i i ~ ~ l i .  ti,? t f l :  v t  

me;ms for designing and itnplenwnting a ui.rxilrrrc.rn ktii.rrlrtir?rr,xrltt 2 +txt,~c:lir v 

The Qf)AP requireme111 that rlor.1-ccrrrly~~i3t1f t1 C~ic~irf d r  Illsc;" I j%;~~~f~ ; i ' i l z f~  G ~ u i  r ~ G i :  .. ?%r$l i~ ,' 

Tier 7 payments would be trigpc~txi c(!t~ccrtretJ :1 ~ l \ i t t t f - ! ~ ~  /I!' i(3,f$-36Cq1,%1!5'- @A tnkt r:~;!~i::si 

tirat tliere were sound r6e~sons 1v-t.t.P~ -'$ief~r 2 p:~ytnzrz$$ 4rt.rxiii!, a t r t t fks  1 tci t :t;al:$r,:iti+. gtls: 

*i begin at the first mo~~ th .  Qtvcsi said %hut I'rcr , p,,! merit.; ;ucr.;;. t:ru; ~ . ~ . r t r g 3 . ; , r t - . ~ ~ t ~ ~ ~ i ! ~  1 4 1  

CLEC-s, but \arere desigtied to add Irr <)~YCS$'$ f i t t ~ ~ g l a f 1 ~ ~ * .  t c r  f$ i> f f t%i i t : .  4 ~ 3 ;  ~ : n  j b -  ! i ; 

in\.alvecl in identifying continuing prnbkna 311rt i r i  rakp,rst; t ; ~ n  liir*::t + f i s : l  r ,: 



considered i t  appropriate to allow a three-1nont11 cotrcr:tjall period, tc-llr.;f3 11 : .artf a -  
I, $ 6  

identical to how Tier 2 paytnents nori; IJI the Trxas, O k i n h o t ~ ~ a .  rirrri F : ; t t r - a i  fr!,~n+ 

AT&T argued that payments sl~ould be~1r-i ai1t.r a sillgEc r ~ l + i r i ?  tlzi' i ~ 3 l i - 4 ~ . t ~ f ' i l $ ~ ! $ , l i ! ~  

perfosri~ar~ce, in order to assure that there are sfklitrx-e s:;;ttlcrniws fbr pr:n:- ;?zr2e~r%;rrt,a~z~ $ 3 8  

101 Ties 2 measures. T11e Nen. Mexico A d \ ~ c i ~ i > '  523% argiierf alt;~? 231:: px3>iitcf?E iL:? 
proposed by Qn-est would sene to postpone the ;ttrrc.t ktr Q:~c::ii $at t*eg~fytl t~ r t d i f f t y > -  

1:1: peifo~mlance problems associated tvith Tier 3 n-iessures. ' .:~'rSt% ::*trt.f 2lii;it Qu h;i- 
more than its  regulator^. reporting sysiems ro zndvxse ii aif nil? prohiellis eh,tr aF w;rj t k  
having in meet i~g obligations to CLECs. Qxvest's cr\i*n rr~iem;tl aitfi>trna:sun xtXtrrcc-.iL 
according to AT&T, should highlight areas rzqrririr~g nr;lrii3gcr'itcrtt ~ l ~ i e ~ i t i ~ i a  &tf'Eii:~' !k%;li% 

three nlonths after tlse fact. l'" 

Discussion: One co~l~pliallt month out of even- IFaree ? ; l t c ~ ~ ~ f d  [not he ~t~t:slr.iz'~.cti ~\li~i~~i*i!i' 
for- measures that have no Tier 1 payme~~t. Iia att!- 12-mnrltli ~.culiir~g pc~i-ivrl tra 5i!ircf-i 511+-rc 
have been two non-compliar~t monlhs out of';rn:. consccrufisc :hrw r~.ta>nti.is, ~ : ? : Y ? ~ : R : C I  ti'); 
those Tier 2 pay~llents \sithour a Tier 1 pnymcrrt ~ ~ i > l ~ g i ~ ' k ~ i ~ t \  xi l is t t i t i  btt tfi;;gc~t;t k'- .I 

sirrgls additional month of non-compliat~cr. Bisc;tlatioit: 31toukB  the;^ t,nh,e pt:rt-;- *:$ 

provided in tho QPAP. ~vhiIc assusirrg that ~ ~ ~ I I ~ C I I ~ S  ~ i o  cfrkxp% h~'ti 'b trr ;XYZS ittiitti  ~ i i f l h '  

is reached a point where there has been no cjrcnsian in ;kc prezcdrr% 12 rt~r>nfli.- 1ibiiirk;~y 

~vhich non-compliant Tier 2 perfbrmancti. 113s oecrtrscrf rn ttlttr tE:rs"c C~jfli-L'J;T!ibt< 

mo~ths.  

There remains the questiorl of ~s-hetkcr the pefic~m~tlnc.r; ~lldtlcenrcilt f c a ~  X 2 1\31 ;fF-:rrf~ 
that have Tier 1 courlterparts is sufficient. given the r!trctt-r~rrsertltrh~~rtte'li~t~t- rcqaa~i;,:nh:xt 
for Tier 3. Qwest's principal defe~nse of the QP,."rP fw-t~~Z:~is>i~ 3i iSSti2 i*:r;i Y , L Y ~ ~ -  fnlS3 F ~ Y  1; 

the need for ti111e to identify and r.esot~c Iang-tcmr pmblcms.. !%xi. cr.'tirC.:Fi~iQi> v "rIfr 
other plans that the FCC has re\-iertted. The rinle-lay ~,rs~lc v i i d r t  k%t% n,+6%fe4.rcr4. rhe 
adoption of the reconxnencjed apprt~ach for triggenrtg T'itlr. 3 p;tf;~n~n:* tT.ir' i t~~a" i t~~+,*~? 

without a Tier 1 payment counterpart. i-ltrurlt.er- 1.1 tic~<,iij npytc;tr 4Ch;tz B ~ I C  i c = ~ , F ~ . L  plt:i~ 
adopts the same three-consecutive-ix~i~rtth trigger $651 "T'i~t: 2 paytrw3tt~ Stta~+z'~lr~,lli:"~,. 
niven the emphasis placed cn  Tier 3 payi.rrt.nr:; a3 nn i:tdr~ccr~.~ont., 01: cciifsS;tl"in rliilic-uft .-. 
place rnuch faith in their contributiurz tn a perib9rm11;irrzc it.u:t.nricr: pd;m :t.iE3.ci3 t&ct a,ari h: 
avoided (even under nleasures where therc are l'ier 1 ljaya?carilt2 by hi*t!r:i:tXr~it ?,*fE~~ft:. :I% 

bring pe~fomance to minimum acceptahis tet.t.1~ t m 1 ~ ;  fwtr ntt*rtrlt:.: c:ac.h kq;x li.r,ii:A ..i 

program appears more Iikely to ii~.;lcl to fk2qzit.nt ~:rtrS~:rp~rtbrt;~;~lii:~,+ ~h: tn  r k  r l r*~. i  
erlcouraging routine cornpliat?ce. In the case of' Tit! 2 ~F I? :XW~J~- -+  ie~dt  4 9 ; 1 2 ~  6 it'f i 
counterparts. therefore. tfte QPAF' silanld trigger. 'Icier 2 pa!-it~c;i~t~ ~ E I  ttric yei i+i~~f  

consecutive month of no~~-perfon~~:lnce. pt.o~idctj t11;rt fl:c  TIP: f i ~ t ~ - ~ ~ ~ ~ k - i r l  ' a k r c ~  1r;;qibi~ 

condition (recolmmended inmledialely a h o ~ t .  fisr 'Tier tl ilitr;Esrc$ Ilr:~! l l , ~ ~ " ~ :  ZI~ ,  L L 

counterpart) is met. 

- 
10,) O\vest ln~tlai PrZP Briefat page 135. 
:ill AT&T Inlaal P,4P Brief at ;r:lgc I I .  
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3. Limiting Escalation to 6 Months 
Quest supported the QP.AJ"s Ii~llitntion of pag-mettf e,;i.al;l!,irrn $ti 34% 1;;rt~tE.15 ,t s:i~ir1'7a:- 

of grounds:'04 

There was no evider~ce that such a fit-tlit ~vn t~ ld  f;ii t i.2 ffj.*jf I X ~  (:1~-~:2~t :=ttf$i i  ?cf;E 
heenfive to meet perfonnnnce sta~~dt~rds 
Continuing escalatiorl would s u b s t a r t  at-er\:ttnllwnt;;4te F,.E-E2r"< rtFsc ; i ~ : : s  5 a ~ ~ i j  
Tier 2 paynlents conlbined lvsre nl~enrly tiqtti~:~!e$~t hi) 2 kt-$ITS CLiF;:I. 'S fi 2e - wfiolesale sen~icc for betwen : and t 5 year:.;, Qt't.'c:lit :;i~Ba.fl 

e Such overco~npensatinn ~c~ould rantrye CLIX' incearnt cs k o  tat cherr ~ 3 ~ 4  rt  

facilities. 
AT&T, ELIiTinle Warner XQ Vpah. 'it"oricJe'cmr, ;4.+ fcf.  E'4tti 3rf. t h y  Vcri t F ~ 7 s i f i  h :  

Advocacy staff svere among tilose s.-fie, argued thnf ssc;tlakiszi? rh~kti J c~$;it i~iatc .: 2c . r  u r t  

months, l-ising as Ilecessary to succeed ult irnatefy i1.1 rnrfrllc~ng t;71,1 G S ~  :F"&J~ f b  +ti:i t_sp g o , ~  
105 standards. 'OZ'orldCom said @tat the fact tfiat Q~vest etelli ~'tiaxs kess Y I ~ ~ ' E ~ . : X ~ V : ~  SFYFZT 

standards for more than 6 mor~ths sircrt~s thai ttrc fhrct~t iilf 6-eitrrrmk e s t - ; i ~ ~ ~ g o ~ ~  r~q+t J 

sufficient inducw~ent tn perfonn ,zdeyuntet~-.fi'c' Z-Ts! $aid i t t i t :   ti^^ n.. tit3 Ilitrxb:: ru? 
conciuding that, where pt;~-famlnncc ret~xrins iaaitrw stat112i3r:cf f ~ ~ r  SEX < ~ 3 ~ ? ; 4 4 : C b ~ t f ~ ~  ~ : ~ v P $ ~ s + ,  

the payment levels -tvere insufficier~t tn inrhficc cumt>fiutxzoi: b> C(;a~qr;t .  I t l c r , ' t~~~~f=; ,  
according to Z-Tel. it folIcr.is;s that tirere shnxrld be e.i_lsntintieliff t's~dE::$iq.r~i i t ~ % ~ i t  t~crft3r~'-~.xt":si' 
comes up to standards. Z-Tel n!sn suggests ?faat fhcru ts sy$iectt:ttrc tfi::<rirrrrs;df:oi'r ivi"r:;,: 
shown if such perfcmnancz continues prast six tnr>n"tk~t;."" 

Discussion: First, it is not so clear 1h3t ~ ~ n t i f ~ ~ : ; x i r r s f i  rrf p ~ ~ r  p ~ r & ~ n l t , t ~ i ~ ~  ~ : L G  ; ~ L ~ X $ I F ~ I \  

m a n s  that there was a met'iiodicnt n~lcrJ;~iicrxt by Q.ac,'i;$ ti@: the Giitettnit.ttsy c ~ - + t s  .-:$ 

co~npliarncc exceeded the continuing costs of % Siahtirrn, El ibl'lti31 -ixic:riEc-& %k,ac rB,si*t izr 

the measures at issue are not eve11 parity rrxctfsarres; ~t'te;. mi k ~ c h t ~ i ; b t %  DTC~L~.:I~FGFL.;, f ' f l a * ~  
is no evidence in elzis recnrd tlrat st.c>txP$ dt.31onsrratc w t h  ~er fa t isy  tt1..i2 ~ f l t ~ ~ u  f c ~  c j i  4," 

yerforv~ance can be met and sustai~~t'd Eat any ccrst t%t;sr rz liit ifelart 111;;2. ru;@trj uf ~ t : r ~ t t i ~ r i i i : ,  

reason. There is certainly rt c o ~ ~ ~ m o t t  hc1it.f an t i  c;z'ipet:$;xtit %!%kt k5;1c:* .tc;rl-I: t-~tk~~\\234e: 1: 

difficult to see ivtry Qsxresl woulcf J'tatre ;~yrc.ut.J, t t ~  tFatyrn, Zlr~tt-e~c~, the? 3 ; ~ j t G * ~ 2 ! B ~ i  t-c!.xiii.: 
the provision of sen-ices about 'rtF.hich tkcw rzt.rs rg'sit$tc thy irttl?: C ~ l ~ ~ t r + ; " ~ z ; u =  t5  i:gg -;EL. 

measures were adopted. Thus. the cnnelatio~~ hr4r~-ectr itfffig-f~'~n~ ~ ! t ~ f ~ - ~ ~ t ~ ' i i a f ~ l l , t t t ; : t -  * ~ : : ~ i  
insui3ciency of inducemei~tts is not sa sctf-i"t:idtttxti? :clrorrj; ,r.i atlrkt;: Aaee , r rpc t i  I? :at+r\ 

con~plialce continues for half a year itr the Pice aI'st.it~ff ti~niittz. ~;i t ~ i ~ f i a ~ r i k l i , ' i . \ i g ' ~ ~  11~:t6r ;k~:- 
issues that would bear crsnsidcrat iorr 3s t hc acXaiil:u~shiii& I@' c<a,sFP!rk!i%%h.t f3.r:~r;.fr0in:ii 
itself. 

More0-t-er, even the parity measuscs. wftiiat ktaxr:d r'iri tr ~trhgg,trrtk.tlcrl ; P ~ ~ P P  ~'u;"tk$tfl itrf $*i.'!:ct 
that there are no material Bift'crertct:~ hcfuccn >c&ji!y s'a:'=2~i"e~irr~4 r ~ ~ ! ~ c l l ~ * r ; , ~ l ~ ~  i'tJ'.-I"~Y3l'_i~ *i 

cannot be said to rest up011 an ctbsnltltc cc:;wr:tbnty [hat :,:rf-~~+ ~ttg t:\jxc:rocnk*c ;.+ idkl :tic t i $ r 
cornnrunity ~'i!l not sl~ow orhenvise. I:inaliiy, c;n!c~rinsi:rg ~ r ~ a ~ F ~ p = ~ ~ f i .  %hi- ; i i  tri;:icn.i~ 

10: Qwest InrtlaI PAP Brief at page 2 I .  
i 1)' 

AT&T In~rrrtl PAP Brief at pixge 3: ELI -firtlc kJ'arr-rcf .Lf 3 I ~li-,  Enttl,t! lii%ff 24rlcf . t? ?xs, $ '. i i - '  
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costs of compliance versus non-cornplial-ice are net by Icrns shot tlte r r ~ d y  re,rh43!? isbjl> 

problems can persist fcr extended periods of tsrlze. 

Yet, the logic of those who would extend escalation beyon4 srt ~aarwth:~ i k g 3 ~ f i t f s  

profoundly up011 the certainty of prol~ositi~sns like rilcrsc,, tu%~tcta :ire operr $0 ~;t~aaa. 
question. At this point, it would be speculati\-e to conclude lif-t;ir tnsuf'flazntf!, indfcqr+.lng 
payments, as opposed to other factors, such as: 13) a less th:lrl q~tin'lnrlb!, 6'r:aj:ed sfark~t\:r"d* 
(b) a series of exterl~lating esterllal circumstances, I c) h t i y ~ r  ~?rE-.i:trf 5 t t - ~  induce f2tlut"i'. cf ': 

malagenlent's pe~fornlance decisions azd actions {that nra'if fr:rur: Am;a s~:i-rtrtu!b- k ~ ? i ~ % ~ ~ d  
sufficierrt to improve perfonl~ance, but prover1 ir~atlecjunre i ~ t t y  11:: tin12 pa;s<tit, $ 2 ~  2% et: 

-..2 

other reasons, caused or contributed to 3 i l? i l r~l r  t ~ r  prcrx-id. ~:otrtrtlatin ~.r.i.r.fcxfiar3oxcc i ftx- 

correlation that underlies CLEC requests to cuntitute escsl:itt~br~ il; m r  ~1fFt~crcrrhty i.-i.Fr;r,iAc 
to ground contilnaous payment escalation upon it. 

If it can be shown that six-month's of esca'til~inn I Y L F U I ~  aLt.:ltc i"i~yj;ini'~~$ !e'~-ri> t i r , ~ t  %i c 3;w 
generally judge to be far enough in excess of both ~ h c  i'nluc o f  I'E.Fc .; rrrrzE the \-:il>i- ti:' 
L 

i - 
calculating decisioils to continue ro under pttrforn~, tficrl tre st~c~aidl? < ~ . 2 ~ t ~ t t E ; t i .  r"u"i~~vl:~~FIc 1% 

six-month cutoff of escaiatioll. This conclusion is nil fhc. rlrtlt'c :r[lp1:~7$*lrE;'~Et" UP. Itghr ;TI! 

three other factors: 

Q There are provisiorrs fbr root cause :marfysk~s ~ f ~ ~ c r n t i t ~ t r t r ~ g ,  '*~lhsi+la)ttnt pr~i~!~:ws 
such analyses more direcrly get a[ the issue ot" catrsc ir-nt,t ct'fek E ~ I J ~ I  ati>:,'.. t k  
presunlption about Qwest rrrotisc artd itrte~~t. rfmf ufxr!4i.rtic r E r ~  Cl ECi^' pt qv- , ,d  

There exists the option of ending 271 ittr~knr~~atct;?~~ ~vheftr f t f i i ~  tt~t:~?bltxc $4 - * i ~ 4 i . b ' ~  :: 

to be appropriate to the clrcumstarrceu 

@ There exists the ability under tairn-J';;l sraitrrcs -csf re i~trf~t t~q 2~b~Sthi;ii~ ti1 G&Jtilif'Y< 

the causes and consequences of strucfumf frhilw~:~ nr r:.e:~ktrt.ssg~ t;t zQtu htc:'kiz-cc%+> 

ma~~agttment, systems, processes, rrcfivities, CIB T ~ ~ , " ; C ~ U Y ~ ~ C $ ~  by ~ . t " r ~ t h  l i " t . : ~ x i ~ i ~ ~ i ,  

providers of utility services, such as (,bt'\;rs$t, s ; i~ i~ fy  !kc# $ 2 ~  tee xr14iyktt itm,.: 

4. SpGtting Tier 2 Payments trctzvecn G'li%C\ i3~31dl 133e St t~ t%°~  

Qwest said that Co'ovad's proposal F i  such n lcptif was btliit4d tit: ,& t i r r ? ? t  it.: t ' g ~ r :  
Colorado Special Master's Report: the szpoit's si?litfittg 6'trclf i:st41&4 rcZ;tt5u"~i t o  T her f ''{ 
payments. not to Tier 2 payments. Colomdo's -Tier I , j A  ~ ~ t ~ @ > ~ > ~ i t i ! l *  t t *  f 0 1 4 -  ~ O I ' ~ K * E S  < i f  

QPAP Tier 1 payments 'tlraz escalate for: rr%atstltcCrt~i~ c t~:i'lhlt%~> ttd: : u y t t - ~  ~LXFXI j'! t m i  

perf~tn~ance,  As Qwest narcd, the escztlrrtion pnnrtlns 0%. 7 icy  'i p.l,;) lakcr\.t-r ~iwc.)i,it ' ~ , e  k t. 1 

CLECs under the QPAP here.'"" 

Discussion: The Colondc Special bhster'.; RzprxG ifsrcs fit?! sirsspkrt u i i l  rk . l r t r l  r:t t I C * ~  

payments between the states and CrLECs. Seikhcr dbtcs ;ke\> t.tti'1t.r  it!;^^ f f i p i t  c ~ i 4 f : ~  UIIBIP;L '1 

27 1 application previously addressed by the FCC.. ' T f r ? ~ -  I p;ryr?r~rsts ~ t ~ t i t a : ~  t l t c  f)tY,-% f '  .1rt' 

adequately compensatory for CLECs. Tisost. II: LPlfl's kitat t ' t t r \ ~ l t ! r f ~  t ~ ~ i . l ? i : i ~  $ 3 ~  t'tl~i~; : Ktaxit 
- > 

their rights to damage recovery tlrrough otkts.ia nclir7nt:;- 1 bit.% p ; r t b  ast' tltc i w r  2 p%it r twni ,~ 

are best senred by continrrirag to prm-idc that the> be ~ : t i d  E ~ I  rite ?,1;1fr:2 

'"' Q\vest lnitial PAP Brief at page 35. 



V. Clearly Articulated and Pre-Detemaxined Measures 

A. IWeasssre Sedecfisiz Proct3s.s 
The Perfomlance Indicator Definition?; (E):L>) doci~mr~rtl s c t e a ~  &xkk q k i p . t d r - T ~ L . <  

perfomm~a~~ce measures was developed tIrruugfm ntr extrerntfci! C O [ F ~ ~ F ) ~ : E ~ % ~ C  ~ ~ ~ ~ ~ ~ c - ~  
involving Qwest, CLECs, and state con1111tssiot1 personx~si arrtakr: rhe Ri:ra f & ~ - f ~ + 3 $ b 6 % i h ~ ~ . !  

Suppoat Systeins CQSS) Process. The FID's ~~erft~lgn-ance fn~355~~%"$ C ~ ~ C U Z ~ ~ L X ~ ~  9 % ~  
fofblIor~hg interactions between Qwest and CLEC's fr; the cnrlteut ~ r f  ;csrle,., $~;tl?$%>d, 

\;a> 

i~xtesconnection, unburxdled loops. and other t~t1<.otwsalc sen xeci;, 

r Gateway 

Pre-Ordering 

Ordering 

Service 

@ Repair 

Network Perfemmce 

68 Billing 

Qwest observed that the BEPP rolfahsrrntit'e inctrrcle~f csrcn$i~t'& iaegk>%iabruri~ ti~e-'fea';til-r7~ 
which PID performance measures should be ine,-.luifed ia tTtc QP:"zF'+ Q i ~ g s x  {baa, ,$!IT:$ 
the coanpletion of that PEPP collabnmrivc nrlpr~ti;$tiu~l ~ $ ~ : K C S S ~  I$ d g ~ ~ g i i  I t *  t~tt&. 

additional diagnostic rneamres: Gd4-7fTimq:Iy [C:i;~rctvi- fStrt;rp~ T4t-s~atnt~crr1r +i;\<{ i" bn, i f ,  
(Release Notifications ). w e s t  also ttl isic!tide ;t fhitfjx&tcf i.& i+tfter ~ X V ; $ C ~ T ~ C * + >  

addressed at the PEPP collaharati\-e: QP-I J 6E4NE) nis~tixltndc~ 'Fffrlu=fitl~o"s4'). &.3!%- 2 1 i iL"C.6F 
Trouble Reports Cleared ivithin 24 Hours~, nr~ci kSRdl2 [tdGGP $rrili$tf;: ElL~prl~4s %ig%j% 

Time to ~estore)."" 

Discaassfoan: NO participani clispufed thnr the PEPE+cn!ieb~~~ikftti;i strtr@it ti1 -_acl%iet L,; 

broad set of rrleasures to include in file QPAP's p1:2r113ka531 stmcifi~lf~i~c, 3xerg bit=. ;\f'.;~ r ~ ( i t ~ ,  

per se, any challenge to the breadth or t.or-t.lprt.he;.rrsi~t:~~e~s r ~ f  thz ~lt~e,*,a,iiktw$ !h:ae it.(;&+ 

agreed to during that colIaboratiur. The Iswc mn disprmta;. rsm.ir~slSy k$!ksbli ii ftt:tkirr 

substantial grounds existed for isrcluding :t.rdr2itis-t't:r). ~txcimrrc*d. 3 l-te rr-ctg -;~r;t$r~li+ ~ L L  tiil:.L 
report discuss the merits of adding ro what rvc cck.ttcIubc ;.ys gcr~cxukf4. ~ r .  v+cib ; t~~fc ie l ;~~~a i  %.;B 

of  pre-determined nlzessurcs and starxkirfis lha! $pan 3hc r4r1&; ta f  A:;~%~CP~(L.~~~~~IPEY~~B 

performance. 

- 
1 o.) Qwest lnidal PAP Brief at page 3. 
' I 0  Qwest Initial PAP Brief at page 4. 





delays during tile period in which orders rcinain open, \vllethc~- csr r;ol &he)" six: fina1i.s. 
canceled. The record available to us altous n conclusion that the (,)la:'~P \v.t.ilt nlfc~ciy 
serve to compensate CLECs adequately for delays in processing oreiers. \vhctf~cr of ir)t% 

those orders are ultilllately filled. 

Covad rndces a soulld argument about the special cil.cumstamces re-ctgnrd,ris t~tcfcrs "tlcld'" 

f i r  Iack of facilities. However. it is not clear that sucll arr icientjficatiott shrsulci prt\drice :i 
separate payment responsibility. given that Covad tvill coniillr~le to rccciv~ kr-rt~'n.;rF-E?:rsrc~ 
pnynrents, despite its iiltental policy to cancel orders 30 days rtfitrr thei!. irarri,zt due d;itc,., 
It  just will not get them for periods of more than 30 days. Tliltt usefirlnrlctt u f  a lick1 cjrdtts. 
n~easiil-e, which we would see as having principally and p ~ r t i a p ~  si~ic~~t '  ciiagnoshr last. 

Covad should address by presenting its proposal in the fo'nrtln.1 est;~blishcd for ~ n ~ ! ~ ~ c t c r j ~ t y  
new rind revised pe~forn~ance measures. 

2. Requiring Payments for "Diagnostic" UNEs 
Several CLECs noted the importance of EELS to CLEC's. They ot7t;cn'cii that, tf'hilc tire 
QPAP provides for payments in the case of poor perforn~ana: for lt~ops nnif fitr rr:ls~q*rrri, 
none sxist for EELs, urhich are a cornbirnatiorl of the tisx~, l'ht' PIB appli~ss t t c ~  bwnch~ai:rrl., 
or parity standards to EELs at present; tlre perforntarrce III~";~SLIS~'S rt'l;~tc"if trt E ~ I C ~ R  ;1;~t: 

diagnostic in nature."' Q\vest5s brief nclinowledged that. as tlir ROC f)SS zniliihnntiir. 
cllanges measures from diagnostic ro a fir~ll bencii13ia1-k or parity st:inri:rr.tt, il.ic!- c i  o ~ ~ l ~ l  
included in the QPAP.' I '  

Li~ie sharing and sub-loops are also curt'enfly cscltrried Irz~nl tilt. Ql':lTP Iszrynlttrat 
sti~~cture. because the perfbnllance nleasures for them are di:lgnustir iii tlarure,""' f)uil&c 
stated that there had been general agreement among the CLEC-s l ta t'scft~cic iirte-shtirrrag 
measurements for the present. buit to include tilent tinder the r1i;tscCrlt sert.ice prt-~isirans i z f  

QI'AP Section LO when a bencluuark or parity standard might be oduptcd.' '' 
Discussion: Our prior workshops have lnadc clear. the ilnprrflnr~~c of I:lli.,; tzl C:l,iir 5.. 
Those ~vorkshops also de~nonstrated that there was not, prior to tl~ostf i~i"lrtksltuir~, ;111 

extensive experience base witl.1 EELs until recently. The f2C)T' ( )SS c ~ l S ; ~ h r r r . ; ~ t t ~  L* 

pmgerly deten~ained that EELs should be nuxsured on a diagnnstic i*r;tsis t'r~r atritkc. pcricrri 
of time. As EEL ordering activity illcreillses. this nreasuru sircx~ild be sabiccted a s  ~ o t . s  ;t5 

pract.icable to a measurement base that will allour fbr its prowlrpt adtfitirsrr tcr f f t ~  p;iy~ictlt 
stnlctrire of the QPAP. 

As is the case for EELs, the use of a diagnastii: standai-d reflects the fisct ih;~! e ~ p e r w n ~ r :  
with line sharing and sub-loop eienlellts was loo iimitcd to support t-rcnclttrr;rrk orF parail! 
standard. Clearly, they should be includecl in the QPAPpayraiant sfnictrrrc a h  sixlil, a;* ts 
practicable. 

' '%~1'~1inc M'nmcr XO Utah In~ual PPIP Brlcfnt pagc 10; Covad 11ritrnI i'-"t2' Lii~ct .lr p,>gC i x  
LI5 

@..r csr Reply PAP Brief at pagc 34. 
I l h  : oiscl Initla1 PAP Brief at page 18. 
: : Qivest Reply PAP Brief at pagc 23.  



3. Cooperative Testing 
Coxrnd noted the existence of an agreement under if-hich Qwtst ii.ill per-fbt-nt aiccpt;rtlcC 
testing in cooperation with Covad for all sDSL loops that Coyad leases. t-'c-tv;ici: tc.irifi~ri 
that (Stves~ is failing to pertbnn this testing in n significant nurnbcr ol' cnscs, < ~ ~ t l i i  

argued that its need for trouble reporting after installation could he tii1nin~s11i.d t f  

defective loops miere discovered, as conten~plated, beforehiand. during the agibetld ttptrrs 
testing. Covad reconunended a cooperative testing perfor'mance nxrasiirt. ns t!nc BtrlhL 

effective ineanls of minimizing trouble reports for the sDSL UNE 1ut:ps that i t  takes m hkrtz 
Qivest. C'ovad cited a decision of the Texas co~~ulmission reclnil-ing t l ~ n t  rrriJers rlor b e  
rnu~~lclted as co~l1plele whet1 an xDSL loop is not provisioned col-rcctly nt the ~ , I I~SCI .  "' 

Q~vest said that Covad failed to raise the coopera~ix'r testirtg issrre at tile. i"iiPt5 
collaborative; neither was it raised when the ROC' (ISS cc~ll;ihurati~~c dcsigisr:ql t f i ~ b  

perlbt~~~ance measures set forth in tile PID. Gil-an the falfure of Crnr;trt F L ~  ofl>i' ;%n> 
substantiai season for adding it noiv, Qwest argued that i t  shul~~lcf he re-jeered.'"' 
Discussion: It should not be possible to t-tleet a senict' order's rveclulr.cznzntr: tzy strpplyttig 
a deikctix-e or non-confo~~~ling UNE. Khile sucl-r eveilts \i.ilI Irappen :~cuasic~naPi~.' in :I 

large-volume operation, we sl~ould not encourage it as n means of' rnecting rt~sr;~llniron- 
inrenlal ~neasures. Moreover, it is reaso~zable to require mensurcc.5 appf~pri:it~ to \ :~htfatc 
the delive~y of a UNE within specificatiotls in those cases ~ivher-c it carmtst bc taktzrt f'rr 
granted that the specifications Ila\re bee11 met. What Co.\-nd has rlut dcn~crnstrarc~i 1s r l i t~ 

difference in QPAP payments that wo~lld result from calcular ing I t I ~ r = r l k  tinrlcr trl:~i r-tfcra;rn~*c 
and repair perfor~nance tlneasures as opposed to cslcula~ing then) unxicr tizst:ibtorrtvi 

interval perfonllance measures. Nor does the record indicate Irexi. dirtct :iatd efficient i t  

would be to create a cooperative testing measure that ~r.ouid provide tbr cll2ctit 
per-fi>nl~ance raz.P,asurements and not duplicate the paymcnts tcs bt: obtait~eci under cjisrini: 
installation or repair measures. 

While it  stands to reason that it is better to prevent nnct r tc~ecr  problc;rrs at thc c ~ F ~ I c ? . ~  
possible paint, the failure of Covad to raise this issue eizrlier rncrrl;ls that \yo ;ricsl h o g s  n 
sound basis for co~lcludtng that Covad's approach. atier $11 crtf~er ~x.t~.tit;> hzsc bctlt.1 ircnrd 
fi.c)rn, uroulct be preferable. C'ovad should raisi: the isstttt irr the fitrtlnt v:i~cr~ nexv tsr 

changed perforn~ance measures are identified, discussed, and rLcsoit.t.tt. Sirt-rt13ti rltat 
forum Qeter.snine that a coopemtit-e testing measure is rippropr~ott;, ilrcrt3 can tlleri t-uc 
ccmsideration of tlo~v its introduction into tile PIE) sl~uulcl rtfkcf t)tt-cst ~ ~ I > I Y I S { ~ ~  

responsibilities. if at all after considering the otllrr cnmpi.nsni~fc: instsftntrt,t~ ; ~ r \ c t  sc\r;ilr 

intcn~alf;. 

4. Adding PO-IS D to .Address Dlie I n i 3 t ~  C ~ I B P ~ ~ C S  
C,'c>x-ad arbwed that performance nlensurc PO- 15 U, xvltich nneasttres $lac rti~n?f?cr {-it' c t t ~ w  

dntc changes per oa-dcr, should be insluded in the Tier I ~ ; L > - I I I c ~ ~  S ~ ~ C ~ L I X . C .  C ' S ~ ~ Y ~ I L ~  S ~ I L C ~  
ahctt due date cllat~ges ill-lure CLECs. because they must subsciltirntiy ilnrlen;.tkc cffbrt3 t t i  

rc-establish reasonable expectations 3srith customers uf3out \$'hela s c i ~ i c c  can i ~ t \  

is  ( c~vad fnltlal PAP Brief at page 51. 
1:  ' 

Qti  cut [nrt~al  PAP Br~ef  :it pi$ 52 .  

w w - -  - 



initiated,"" Qwest noted tl~at this perf'omncr measure is diagnostic in nature. and that 
ncrther C"o\nd nor any other party has heretofore offered a 1xu-it>- ar  benchmark stnndani 
that isauld chnnl,rct it to a benchmark or parity standard. which is requireti rcs 311(3s$- 

dea ciopmtft~~ of LI payra1ent calculntior~ basis. 

Dis.~'tz~sien: C:osad offered no recommendatio~~ for n:hat lihe standard sl~nuld he: this 
!;lt.b tt;. critical. because a diag~lostic measure camlot prosfids a payment c:~lculatiotr I.r:tsil; 
f.tet. c;xn offery 110 ~01utio11 tc7 the Covad concern on this record. 

5. Rnslnding PO-lC Preorder Hmqniry Timeouts in Tier 2 
.4l"&T cui::rt~entt.d that perfo~xl~ance measure PO-1C sl~oulcl be separately included as 3 

'bier 1 pnyilaent item. This measure calculates the rlumber of inquiries that "tilntl or!? " 
Such ;LII event ceases the query function ul~del~vay, tluis requiring CLEC repr.ssentslti.ics 
ti, initiate i t  again. ATStT testified that solale time.-outs o~ccurred nfier about 2.5 to 3 
tilinates ~ i 'na i i i t l~ . ' "  

C,!\ucst obswved that AT&T eonsidered the failure to raise this issue as an ovci-sig13t. 
Qlilrct;t found that position hard to understand, because the PO-IA and B pa>*~nrsit 
t;trttrctur.c is baseci on inten~als, while PO-1C is a percent mwsure~~~e t l~ .  n-hirh i s  
strpictur:il l y very diff2rent and therefore not conlpatible for palymetlt purposes. 

Discussion: The (,)PAP already provides for compensation fins measures PO- t A anti F"4 I- 

f 13, ~ ~ h i c h  measure response times. "' Thee  was a logical basis Sol. excluding this 
percent measurelnent from the duration i~leasurements that mere included ill Tier I .  JYc 
t.tclic~*c illat the QPAP's treatment of the overall measurement (~vl.riull itlcludcs IA. 113, 
ulsd IC)  reflects n proper treatment of the issue of responsc times for. the present, IT--*  

also bclievc that incorporating sub-meastire 1C would rake more inform?tiar: artd anniysis 
rhrxn the cunent record supports. It would also raise the question of t l o ~ ~  totaI payments, 
ivhjch uo~asjst of the combirlation of existing 1A and 1B co~nbi~led payinents. sl~nuid 
hc cllr~ngt:d. if at all, to reflect the addition of 1C. 

i.iit.cn ali vile circumstances, we tllinli it is reasanable to corlstrue the PAP Cnllat?orntit t: 
;kgr'cenlent as intending not to include 1C separately; moreover, we find no rt-:ason t i )  

rlistui.11 thllt agreement as we have interpreted it. Hon~ever, shcmld the OSS tcstirlg no:v 
~ ~ n d e r w a y  denlonstrate a high enough nulnber of rinleo~its to gi\.e concern abotlt i11e 
i~vapr~ct on PO-IA and 1% response times, it would be appropriate in resstsit the issue. 
3'tlis ccruliola is offered in recognition Illat a high number of ti~lleout cases (1vhic11 h a - c  
wlnritrcly i11ur:h longer durations) could make response times under Ic'\ :md 1H luok  
nt-titicit~lly good. 

6 .  t"rdimg Change Management Measures 
t..'t~aSil~i ivanted to add change management pe~fonl~ance r~~easures to the QPAP.'" V~\'t?.f 
h:td rdrcabjf ltgrced that it would add two change marlagelltent mensurcs. GA-7 (Time!:: 
Okir;igc li2csolution) and PO-16 {Release Notiikntions). Tlrose measures arc noiv 

"I' C w;td [ n i t ~ n l  PAP Brief at page 54. 
'' &7-&4;:'l" Initin1 PAP Brief at  page I 1. 
''- Exhibit SO-QWE-MGW-3. 
I_& 

C.'or,;tci liilt~al I'AI' l3s1ef at page 49. 
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c i ~ l t i ~ h a r a t ~ ~ c  esiablishes bencl1mnrli meastlres for them. 

%%?;camssio~;;: r t  is appmpriate to include the iveasures as Qwesl has proposed after 
Eei~cl-~tu:u.ks arc established, given their impo~-tal~ce and the region-wide nature of tlleis 
s?l?L'Ps~Si?fi~?il ii113 h ~ l b ; t ~ t .  

7. Afleihng a Software Release Quality Measure 
"lVc%izt~iOr.tkn dl*j;ti~d that the propriety of adding a proposeci softnrnre Release Qualih 
Xk;tsuri. sl~nuld be re\tirwed at the QPAP3s first 6-month review."' Qwesi objected ta 
nfw .tidctirinn ol' i.1 softivare-release quality measure~~~ent (GA-7). which the ROC OSS 
%ceri?rg f ~1111tilittee has recently rejected adding to the PID. Qivcst also said that its 
ts*;t!rt~sny s;hc~tvecf that the nleasilre duplicated others, that it would tend to discour:lgi. 
Ii..t:Cs from introducing sofiware updates, and that such a ~neasure is not included in an! 
hlt%fi?l' r$<lfff I';{P~."(' 

I ~ ~ s c u I P ~ s ~ ~ ~ I :  NO ~fariicipr?~lt S O L I ~ I I ~  the il-iclusion of the Ineasure at this point. The request 
n 4 5  nnly to arldress it under- establisl~ed QPAP review procedures. All of IVorldColn's 
ntliT.rrtl.titnis ill styport of s~1cl1 a measure and all of Q~vest's arguments against it crtsl be 
r:usod in tZrc cuntcst of the established procedures for addressing PID ant1 QPAP charlges. 
Slrrrcttd tlic ROC Steering Cotnn~ittee's recent decision remain billdilly and apt at l l ~ a ~  
tirr~ek, its ~uccrr~firmnlion will end the matter witllout matel-ial inconvenience or han-r.1. 

8, Adding a Test Bed Measurement 
Wi~r.lc?Cam aslced that a Test Environment Respo~lsiveness measure (included ill its brief' 
it?; pto j~ i18~d  pcr'formancc nlleasure PO-1 9) be lllcluded in the QPAP payment structure 
;ilii:r its n d ~ ~ ~ i o n , " ~  Qwest said that if is prellinture to discuss WorldConl's suggested test 
E~cti mcasutrmcrrt because: 

The test bed has only been in existence since August 1, 200 1 

Thcrc 11;1\7e only been prelimina~y discussions about ciefining a perfi>nn;lr~cr: 
measurement far it 

* 'I'tle FCC did not consider the Texas applicatiosl defective for failing to include 
S L E C ~  a measure. 

CJlvesl p>x.ciscaltcd evidence that the proposed raeasure is being "\rjgorously disputecl," nnil 
xitat Q~\~cst's current proposal under discussion at the ROC OSS collaborative specifically 
ljrtlt'ikfr'd that the nieasure would remain diagnostic until the 6-month revie\\.. Tkercforc, 
t)it.cst tc~nl,, esccptiori ta any suggestiotl that this measure could be considered to be close 
t t ~  ~.tsole~tic)~~. 

1Nsrri1r;sltrn: L%'e have no basis for. predicting whether rt measure will he approved, \.;hat 
i?s fin;a! cnntcnt might be, whether i t  would lay a proper fnundatint~ for a I)f"AI' payme!?[. 

:; 
V1vc\I Rep11 PAP Brief' at page 3 1 .  

'' ' it-+,~itiCc!m Initial PAP Brief at page 10. 
. ' I '  fpu $+st Ilcpl) PAP Brief at page 3 1. 

3 * '. \i'orfdC'ntn Injtia! PAP Brief at page I I .  
& ,  

' ' (Jai~sr I n i t ~ n l  PAP Brief at page 50. 



g-rt: i+-h;lt prt>:menl Icl-el might be appropriate. I t  is psematurt: to express opi~liorls ;]bout the 
fiatwe iticl~~sion of a measure that is in this state of develiop~~ient. Tllsse slrould bc no 
j~rcsurlltplins~ for trs ngninst its eventual inclusion in the QP.4P under the applicahIe 
proccdttr~+s for ~l~ociifyitlg the plan. 

g. :'hti[$ia~; a Missing-Status-Notice kleasure 
~tluriciC'n11i proposed adding to the QPAP payrijent structure a perfomar~ctr t~~easttrc 
b a d  oil illc missing status nolice measure adopted in New ~ork.""\vesi nnied tllat 
!~etb!?cr Z'i'nrldCoi~~ nor any other C:LEC proposed this measure for inclusion du~-ins the 

\ ; i t  I'1'PP cr.all~bo~ri\.o. Moreover, the lneasure esists in the P[D only in diagsostic fknn. 
O~;stq t:lntl noted that this measure (PO- 10) has only been adopted in hTt-.\\. I-orl.; For 
tt*fllpikrcnc period. and is scheduled for deletion by the end of this 

1Piscxr2isfrnal; Xo prcn~tcr basis has heen laid for establishing here ;I mens:11.e desr2ilcsi'i to 
r.c*sf;ot~cl arid to respond only tc~nporarily to circumstances existing in N c ~ v  Tor-$;. Iis 

inc;lusion mstjt bc r-rqussteci later aiid in accordance 1vit11 the applicable procedurzs Ibr 
~ut'rdi lj-i~rg tire plan. 

C. .-$g,pcg(~tirtg PO-I A nrrd PO-IB Per:forrrtnrree M M S ~ ~ $ * P S  
[Ji$.~st said Illat the PEPP collaborative reached agreeme~nt on collq~sing the sr\.t.l.n 
it~rlividnt~l ineasuremeiits under PO-1 A (response times for transactions ur~del- tMA-Cfl_.li 
;inti PO-! IC3 (response times for the same tri~nsaction types under E1)I) into two fhaf n.ntr!d 
1 7 ~ :  mt!jecf to QDAP cor~ipensation, by averaging the response times f ~ t .  nil seven P(?-1X 
~ D C ~ I S L I ~ P S  ~~lt t i  nil sever1 (and identical) PO-IB measures. EDT and IMA-CjUl arc two 
iiifl>rr.n.rr nlenns k~y which CLECs can gain access to the OSS that manages tile pr-occssing 
E)!" C'LkC' ttrdcrs and requests. AT&T argued ar the QPAP hearings that 111c ccu1l:tpsi. 
~nte,.nefr.b wits to aggregate each of the PO- I A tneasuret?1ents uri ti1 thcir PO- I U 
ccrelnferpntrs. thus producins seven comper~sable QPAP mmsures. 

f,)i~cs? said thar irs view is supported by ag~.eement on the Q~vesr apprijnclr in Arizo~rn, 
which i i  said came u,ithour objectio~i by any participating CLEC tilere, arid the inclus~un 
aT'' 1lu1Z sane approach In tile Colorado Speciai Master's Final Report, to u ~ h i c h  t\T&l- 
;\ii;c? did not object. Qnles~ also said that the agreement, \vllich provides Sot escalaiion in 
p;rymenXs as res;,onse tinies incr-ease, is reasorlable for these kinds of r i~eas~~re~~lej~ts." '  

:P\T&T said that Qlsest's interpretation of the agreement \votlId allow Qivcst to mask poor  
pcrii~rmanoe in oertni~i transaction Vpes."' 

FRlsrmssn'c~n: C)tc.est tvili stilt be recluired to report perfor~nnnce u11dt.r cad1 of the stt8c--'ll 

ri.:lasaetion types and for each of PO-1 A and PO- '1 B. The source of' asqr deficient 
p~rfc~nnancc isrill be k n o w  with pat-ticularity. The real issue tl~crethre is not about 
musi;irig pr.rf'um~ance, but the reaso~iable~less of combining the types (rf  tr-ii~saclio~s i11it1 

;i sirlgk pc7):nleni Lbopport~~nity." The seven transaction types involved ;ire: 

. - . I 
/ I  

ikrurlilCom 1111rinl PAP Bncf at page I I 
" " Qivtast It~itlai PAP Brief at page 5 1 , 

! O\; c+t Reply PAP Bt.icf:tt page 3 1 .  
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Qwest's reply brief stated ?hat nit CI-EC ir;id tnkct$ j3lrtfc ;I jtFi 3 ) ~ ~ :  ~ R ~ - ~ ~ c ; I G ' I ~ ~ ~ : ~ ~ *  , - i ~ 2 - 5  !k - 
set htth by its uritness in Eshiblt Sf)-QiYl;--C'TE:-". SktJei F 1 ;rr~ill Ef - '  

ATSIT said that Qwest's response ro ,AT& FI"s r=ctluc~t t r t  incliCc'rZd; h$Es tjt C$-;X;ZZ:~ ~ y 3  .w= ;;:- 
senlices was inapp~.opl-inte. A T L ~ T  sn~rl  rliat the ~"r:rlacr>tj a :::#~iriig ~ I Y T  rdl%pl~~+:i ;=;"bisl,- 

unbundled 7-wire loops. ?~nbundIcd at~ntry l t ~ t q ~ - . -  9fk3 &air-+rrrr"<.!~ W.i,h?,i B:CF.;:.W-~~~~ >,:h'5 

\?01~11ne CLEC sen,ices. \~h i ] e  the sen [ w t . ~  whew ~:~-t.~p& s rrlp ,rg~ltggk $7 i i ~ l ~ )  j2~:*i i t,+,r::; 

Therefore, according t c ~  ,4T&T. Qxvcsr's prq1p~?4~3$ I Y P ~ X ~ L ]  i!px~i:IP~.:;;?Is Zg7%-- + i , ~ *  i.t; :=it; -. 
pqyments under the PAP. 

Discussion: Co~~ceptuallj;, thet-t. LSQS IICI cmfr IBI <;81,kc5!rY4 ~ f . B e * f i ~ ~  t o  g"Z;~i~iif &iv\;i p5+p23i1:%z5 

nlllo~lg tneasures as a way of rcspandil~g t r i  A't^&'F"x FB~!XI$ :: fiq ,I Ai$!;*.:$ %: = c ~ ~ ! h i r ~ ~ g  ~irix; 

eel-tain sel-vices of value to :tT8'T . Qn crd ' s p~+-*pt~~t?.t;ii$i:< dk$;k%J ws ;:: %a:; -3 i . : ~  r:T-' 

appropriate overall gauge fur comparing tltc #?~Txx~cI~~x~ ~ < b g S v \ t + L ~ < t & P ' i  ~ ~ * > r : % i f - ~ t S  * 3 3 f h  

different measures. The isstre of fiiinsncia't eupr.>zkr+ here E'F. /I& fi~tcg~f~+ i*w ?̂ a: t~:*,r:r c rrz: 

cap might be, but also orle of ho\s fasg ~ ' t ~ d t  prt?g~3+5 TCF ~FLI! %;;!'ip r i i 4  + m  A 525 ;z - $~s-::' 

the cap will be reached. r)f~vt-icrrx.rI;y, mn\-ltly X ~ I C ~ ~ ~ X I F Z S  kt% %E f*p1;jk$:: 5.k ~ ' E $ ~ > $ E w ~ -  YU di S B  -; 

faster progressio~? to the cap atl~i i t  tt;"i!! f ' i ~ k f d ~ r  Yih~ ~ 8 k ~ ~ n c e ~  sh.51 it :%. iff PC: btct 

One source of disagreement is the &g&T E T & E ~  t:kckisg tt< t,/ic~*n~:~?.;ti :,t?:~% f&*,': $;- 

a number of CLECS go l i E f i h ~ ~ ,  ?'hey :%I ! c ~ L ; $  f 4~$%r  i~dg3w kk$.$ ti;.*-;%; i-i fiKi~ie$ f2e:li~ 

to increase the net rnte af' {~rngressiarr f c ~ i f r : ~ ~ d  a& t;:q+-* @$I?. vfzi :ii:;$!' it$t:kr ;( :~ii?~:~ 1 ~ l r ; t b  x";$*ii; 

issue until later, in ttlt. A-,Z{&~iij; jJ[@a Rg-$-&'tt* f~q~3p;$2:i~y\ xi,?< $ t r  JI;~ p i r  & x i  :ii:@-~i 3k 2 rxv 

overcompensntion issue, i"rT&i;, $vl.rtk.fr cgrt:ftt1;t2:kf ?Pic ; h,sezg: lib f$lq i"i;.c.p p' f;>ii$tS t.% 

propose any better altt.rglnti.c;c, 'f!l~~gf[i$-c. @TQR g .  a~g3p+k<:tfir,r;r k i t  rr. $&j* 4'r:;r ccd $i3$ .r;:'i + s*$;~~E 

AT&T's stated needs and ~ E Y E ~ ~ C  8 ~+facct~~lj  ;;i~-~p$ X X I ~ ~  \;-IF 2 9 g~~~?%k:rtagli:~~t*?~+gtL z m.2 
perhaps even to the detr in~t-abf  Q'f  ,[-t: r;+g%;a iE~,ans 5 3,; L . h,i? w.ki?e< t i ~ < ~ & f *  h.t piii 

made this chcllli~e). the hest rounc $ ~ t ~ n  ge7 ~'sY&.$ ::*~$~~b;r j&.;.- 1k &r$T$aq3%; F L X ~  plz,s :. . v e  t P y  
weighting decreases rt~nt Qt~cfit nfl'cmd try :$tiid:cw j-L g b; B * +. r"*NIa$t<$~ 

The QPAP before Q t v e ~ ~  agrtxd ft'k fIt:?tkge ~ E T ~ T P E I !  ;k ,-l$b*u ~ , k , - c  &.~~gtlrs!x!:~ f; W. 3~ \ i x ~  

reasoi~able for Qu-est fcr auk. in return ft3a cFmq~g~frg sr~gab: j*lt~khv~$jl. ~ + B T ~ ~ W P ~ E $ ~ , -  rkpiii hf@ &LI(- 

compensati~ig rediictiorrt: imr r~ther.;. le ~ . t + ~ b i , #  2%; kaag 'it%  pic^: & 8,t-K fi ,& 5 ~ M % A L  c F - : ; P ~ C ~ ~ C ~ I {  :1:?: 
txxfo, but it \suu id bc imba t;mc*ocl tn dCn-i. z & ~ d s r  pi,? $&A:: tth: ;i.I7:yew$D$ ei  $ t ;et.,-i:;- . .re$& pi. .:  it. 
denying the inn1pcnsating t:hC'rlc.ti$ $rtttg;"tf: Pr.$ t,k~r..;g &~+;q% #rr:-: t%~:;~'s F:'L 4",t5~$~~,, 

Qwest 's proportiona[it_i- ;rg;gp%s$s baafjtre+,$.e'>a rb:"; g~..u~,fl~;,&ca~~& a% a* 117+t~h1tb vptil ?;;Z~;,V* :t -F 

changed weights, AT&,'f &;ir1trt r;p, 2iil';t &9pC' brt ; L X  hi" rsp=bqi;:;ts I%>& 3 ~ x ~ ~ - e ~  k~ 7 

reasonahit. proposaf beinp ;rl:l:rljkh t~ ,rcccp$rc?j %h,% i-, gz$$gi.i c i ~ l + * , ~ ~ , $  u:t$itr~3 h + ~  1 ~ ~ 4  ryy: i;t f p 7 + ~ ~ t  - i in the QPAP that (Swest: inttt:rF'tt I ~ ~ C C I  $23 j.Prr'-i~: ~F~,YII;$IIIZ%;;Z~ 

----" --,*.- -, - -  
1 ;- 
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Qp-es? :lrglied that CLECs presenled no evidence to sul3pon it change irr m c ; c ~ ~ f r - = r ~ ~ t - ~  
xseigJ.tting for PAP pull?oses. Qwest snid tlzat these cl~nnges rt-ould r~nr  fmprt?tc rlrc jr 
hu! would merely provide increased pnymenls to CLECS.'"' 

Discrission: Little support \<.as pro\:icted for these reqiiitsted cititngc-s t'.t.rt,i~u~. nt. cat.ti: 

was mtxde that the QPhP lnay be f'oul~d inadequate for li'<~ilirt$ to 111L'~f'f%~i>lt~ riwtrf 
Filially. some of the~n suffer from the s~?nie bnlctr~cc prnhte:rn t1t;rr ,\riti.t-i.st*i"ii rtt i i .~  
irn1ncdialir.1~~ preceding section of this report. All CLEC's misht itgret. i a r a  tB~Ft'rIsiitg I ~ E G  

pnymcnts associated \itith a11 measures. Bur upon ilnp(tvif~~g \Y~I;I( wt: feet 1% 3 ~FO~'.:T 

!lalancing requirenlent, that colisensus \i.auld likely disoplwar :IS p;lrtit.s t w ~ , ~ ~ i  to f i l i i ~ x  cat1 

rr~akitig thcir particular needs "~vinness" in the process. ~.rl.liI.;: seekmy r t t t t  t o  itiElt:;.i ,I;;; 

'-losers" nf Importance to their operations. I \ -e beIit.\c th,tt titc ~!I~L 'c  c,',ltc$;t.'trz-- r b t  

that came o ~ ~ t  of the PEPP collahorn~ive process sl~oukf rrtl1,tiil 

3. &IS Trunks byeighting 
AT&T saicl that LIS tn~l&s should be considered as par~i~:ui;trl; f~igtr \,tkic t = ~ + ,  

whicll tlterefore should cany higher nolz-perforr~~a~icc pa:;mt'z\t:\, :ZrkL°i aarif that 1s k i x k r m t x t  

not sign up  fae\ir customers \v.vl-lere Qwest failed to deli~ler L15 Tr'hrrtL's : i '  T;B 2 Ern>.: 
iTa~ncr,?;O also considered LIS Tluliks to be of high ~nlirc, f i i  

anrest said that the asgument that CLECs are "out nf  btisincsi'' ~v~ti~plttb E $3 ~ j ~ i ~ j j t . ~  j/\ 

applicnble only to the first LIS tmnk order. wtlicfl is trizr tilt' C ' < ~ ~ I I ~ I < * ~ I  t3~tii.i" f fb? t z i $ i t F ~  

rzlorc typical order is for added tni~lh-s. nri1ec.c. Qwest ;lfgl;rl.tf. fire ~r-tirtk FFt>vOCbftg $si<,\+lltr'cr- 

Eu'-1, utould already provide paymeiits in cases where O$ii"cst c:ZAFII?E prcqx b>trrst i i t a ' f C ~ C r $ t ~ ' t  

trunks on rime.14" 

Discussiaaa: From a broad perspective, i t  is n signitic;;rrt oc ~Mt~rtfrne' ir?  ter r+i!- IIi.s: t 1-'5, 

tmnks are of particularly high value hecnusc Ctl4f';C:s are " t x i r t  tif Inrr*irr%";$" 15 ~N-V-.E f 4 ' i r \ i  

rn deliver them. @vest correctly notes th:&t tnlrk Ffocktrrg, ;us OPFIWCY~ Its .:$I tra:kZi+Lr~e t g t  

take ;eon Ilens customers is the rnore common issue. I n  thiir ~e~g;ratllj, ~i~k.tFetk t+-; g f i r y ~ ~ , ~ r j ~ ~ ~ i  

I.IS trunlcs are not categorically diRcretit iionr rrthcr scrx ie:e$ that $>ti irz:~: t,r a.i,rb [CL 

deliver. In fact. a review of the CLEC testit~lony $n,tkbis appc:tr 2; 11' '41~~: $ t4i Y tkblfk, 
mean to AT&T and ELliTi~ne Warner;X(S) Ufnj~, h&r czrjr:zvta) itu,,p$ a x 5  !~r,< ib'i,lfgt~g !g!$,&B 

to otlzers. The QPAP needs to address value i t )  a tnnw hcrhx~ccd t.i,t?, t*ql;;~h~~Z $hxba~~liF 

cacll C'EEC's claim of partic~llnr importancr! nr iitct. ~airrt: nli.ttrkc2 irre.-ifF~!>l> ,*l". 
Incnsures of 11igh weight. We conti~~irc tn bcii1:~:e rirnt. fhc fJi?:b.kf"ztr.t.etsnt $Fetiil.$urv 
:tiready reflects an adequate trentllter~t s f  n1czis'tsur.c :tergI~f$. X:I e'!~~t$;tct i-. tP;c,rtrb~.=::;1q3f 

Ea Cod/oca$iost 
The New Mexico Advocacy Staff propwcd u i t t ~ c ~  ihtz J?~irct~rg;rtr &ti' riict ~:~,i t l i !* i :-k ,,1g~~~;i1*.1~ 

ro deiernining collocation payment anatllits."' %rc\i c i -  kbs ; ; ? t : 

reprcscnted during a kfay PEPI' collah~rrit i~e tt.cliri,d't~:la r3 i~r  i1tt:tt p~rtp+-~,lf t u ) t c ~ ~  tiB - 
139 Qwcsr Initial PAP i31:sfnt pngc 7 7 .  
: $11 .~'l?'c!T Inittal  PAP Brief at page 25.  
'"' El-I Timc WamcrXO Utah 1111tta1 PAP Brrcf at p;iyc I t  
I 12 CJ\\ cst Rcplj PAP Brief at pagc 25. 
14: Ye\{ 'iltx~co tIdvocacy Staff Itiitinl PAP I3nef at jr;zgc 5 .  
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Midhipri :q~pi-c>nch. Qwcst later accepted Illat proposal. No CLEC Ilas ;~rgucd in  i ts 

briefs tflal Qivest's acccptnilce of the cited proposal is in an17 \\.:I). inrzdecl1.1ate. 

Iliscrlssion: 'I'lie e\-idencc presented 114' Qwest demonstriited tll:~t tile c~IIocati~!fl 
j1ri~1~vaI tvhnse acceptance it ackno~sledgccl at the Ilearings was both hnsocl on tllc 
R-ii~ltigiln p~.npos;il and acceptable to the CLECs who responded to i t .  No ots-iection \\.;Is 
rclade tr, rile proposal by any CLEC brief The incorporation of the ~~roposnl :drt';tdy 
rtgreed to I I ~  Q\\.esk appears to respond to the request of thc staff ancf is in any c a w  
I There is no reason to question the QPAP's treatmcnr of  co!loc;rticln 
p;i)Jl';rcrtt s. 

!~<aridC'oin rcqucsted Illat sprcini access circuits be inclucted in the PI11 ptrftrmmnace 
nrensur.es :rs one of the product disnggregations, ancl that tile Qf'.-\P be c11;lngt.d f i ~  prorirlt. 
i s ~ r  pnylnents associatcd with such circuits. '" El,I:Tin~c N'nrtier. XO Iir:lh nlstl 
cntll;icicrl=d it impo1-tant to irlclude payments for special access circuits. in orctcr to pr~\"t 'dc 
17rt-ipcr iilccnti\~es for Qnrest to support this impottant means by u.11iuit sonw CLl,i'C's 
pr~7vide local eschange senlice."" ELTiTinle WameriSC1 C r t r ~ h  snit! that 'Q\\+t.st ciid irot 
disputctl~c e\.idence that comprises the key factual suppon for its pcssitin~~ .- ts-virtcncc 
~ h n l :  "(' 

s Special access circuits are a l~idesprcad n~cans of' pro~.itiing local cscl~wgc: 
sen* ice 

a I[ is impracticable to procure UNEs, such as EELS, ;IS at) :~l~ct-nati~-t* ftient~s 111 

pro\iiding local eschange senlice 

9, There ~vill be post-27 1 approval ~woblems uith r tic :;ct~ice that Cjwest p ~ t n - i d e ~  
through special access circuits. 

($\~cst  said that there had been agreement to droop special access c i ~ = ~ t t ~ t s  from (fi~c!~ssiot~> 
tly thc ROC OSS collaborative that designed thc PID, becsrusc scctiotl 251 riid not it'lc'itii!~ 

rhcm. Qu~est also said that special access circuits cannot be consi4lert.d a checklist ircirx ;tt 
ail, according ro the FCC and a number of state comtliissii~irs. Qn-est ,rlhir ~ t t ~ r t  tit< 
1XC'(:"s ctirrent considesation of' the corllples issues invol.\,ctl it1 estt.!~ding \rnl~l!rlclLrng 
obligatior~s to special access circuits. Q-vest cited the Coloratlit Spcc~ni RI;ts:er's Rclrcrn 
as suplmning the esclusion of special access fro111 I'AI' or cltlzcr scc.tic>n t:? 
oi~nside~~~tion.  Qsest also objected to the noti011 that o t l i~r  states 21:1rI itctcd stibstiil~fi\'c!> 

an rhc question of special access circuits. Qwcst said. lhr csanli~lc, th.~t ttlirrc !r rlrr 

a~ithc)idty far concluding that the h4innesota Corn~i~iss iu~~ has in iict nclop~t'rl q-reur,tt 
I J -  access s c ~ i c e  standards. Qwest also cited n recent 1ntiinn:i I,itiltt;: licpirl;;trit> 

i-'amnlissicln as denying n CLEC request to inciutlc perfor~n:~ncc ~~ic~r ' i cs  ntrLf pcnirlt~cs iar 
?;~sKMI :~CCCSS circuits in proceedings addrcssirrg Indianz I-Zr.11 (Sf3C-r\rncriiccft) 
colnptm~cu wit21 section 271(cl. @vest citcd that cicctsrot\'s reviecv of' atl~cr n;rrti 

2 4; \i'srldTom Inltral PAP Bncf nr, pages IS nrltl 19 
11' I.LLT,me iYanlcr 'iC) Litah ln~troi PAP Bncf at page h 
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dc.cisiont;, none of ~zrliich. according to the 1ndi;ma corr~missucrn. suppt>i-ts i~iclrrsion $li 
special access circuits in an esa~nination under section 27 1 . I J 2  

Qi~t.st  also responded to the claizi~ of EL1:Ttnic Warner XC) Utah :ha[ Q,)ixSest ~tktlcti 1%) 
contest the f;~ctual issues surrounding special access.'"' Q\vc:;I cited tssrirnony liirtri 115 

u~itnesses slatirlg  hat \.inuall!. all special access circuits had bccn pu~xftascti mil t i f '  

i~~terstate tariffs."" 

Ef,l,Time ~ Y ~ I - I I ~ s : S O  Utah argued that nothins that the FCC' lras sntrf rn prior i:i~t~feY:>. 

heusing oim the l+rizon (Bell Atlaiitic - Ne\y J'ork) 271 orclcler. should bc read :ls c(lntraybG 
to its request here. Tlicsc participants said the ~x~ling in the New Yc3r.k 271 t9riIcr prr1.x 3dc.d 
rh;lr special access circuits should not be comsidereci in Illit c~~titcst  n f n  27 t r~lvle~v Bht) 
issue hcre is dil'ferent to them; it is adopting a QPAP piiylnent slnlctur'c., Tirc~r 
p;t~?icil'mnrs said that the stmcture needs to include special n,uccss cjrctiits, i n  t~rdcr 11.1 
:-tssrtw that the P.4P sives meaning to Qwest parity ohlig~ntiuns, i ~ y  t.rrcotirikgltlg atrlerju,~r-; 
pr~\~if;iati i l~g and repair of high-capacity Qwest i-?cilities lhnt ser-t't. Ct,E"C'*, i3.,f=Tsmr. 
iYarner XU Utah said that the FCC has not precluded PAP treatnlerit of sp~bciiii access 

C~~FlCil't-tl circiiits in any prior decision. and that a number of states arc now rsprossrtt, 
about the issue of poor special-access-circuit sen-ice. and are c?nnsitlcntlg rcr:ieliic~.'~~ 

Disct~ssiont: We ha\~e spent considerable time esamirtiag CI.EC.' use a!' sl?ccirtl iii'cchs 

circuits to provide local exchange ser-vice. The August 20, 20C)I Cd~1fsictztflt=ti t;*ir\.isti 
Eic-t~icnts Rcpor-r in these ivorkshops described tile contest ot.cr the tele~"ant r?iCts :ltftj t1i.t. 

st;indarris under which those facts should bc considered. $ 4 ' ~  ooncluitc iI.rirt :Ij~c.cl:rl n c c w  
circuits do 11ot merit the treatment recomr~~ended by a nunzber' of CLf1C's. Tltc t.1 idrttuc 
of record supports the conclusion that the ovel-ivhelming n~ljority of' %jtccittl ;rcLcc,.ss 
circuits at issue here n7ere purchased under federal tariffs. Kt?mcc_iics fGr t;~iiuri-. to tnc~+t 
the requireme~lts of that tariff should be addressed I:? the agency with jurisdictioil utrtivr 
such tariffs; i.e.. the FCC, not state public service col~~rnissia!is. Simiiarty, r f i ~  CJI1i\T1 
need not address failures to meet existing state tariffs; CLECs can appcal cJlrtllc!\~ rt) sillre 
commissions for any necessary relief. 

The only apparent reason for overriding the sound principle of lettins the FCC' at:d tttc 
statc commissions police their oivn tariffs .rvould be if there existed somt* iiiay3prrrpt'i;itt 
barrier that had the practical effect of requiring tariff purchases tvt1el-c. irttcrtwnnccrir,~~ 
agreestlent purchases should have been available. That issue Isas ar1drcsscd isr the fur~cir 
workshops, \ifhere some of the sarne CLECs arguing this issuc hurt  liispuwtt the yrrizi,r~ety 
of Qwcst's historical limitations on allowing access to EE1,s as LINES. ?'he :'tuyust 110, 
200 1 report substantially eased restrictions on the conversioti of' spco tni ::cccss ~ i ~ ~ i l i t ~  i r k  

EELS."' which ~llakes it possible Tor CLECs to bring scr-\.iccs under the tccnw and 
conditions of a11 i~i terco~~~~ect ioi l  agreement or an SGAT. shoi~lci it~trq' i.lc~i ii! clii W, 131 

that case, CLECs would have all the rights and espectatians appIicnblc nndcr sui.11 

-- 
"" Q\vesr Repiy PAP Brlef at page 33. 
i f'l EI.ITTime Wanicr'NO Utah Init~nl I54P Brief nf pope 9. 
I sr~ <)west Reply PAP Rricf at page -34. 
151 El-I[Time W::mer'SO Lltah Reply PAP Brref nt page 4. 
!" Sec ful cvarnplc tile ~ I . O ~ O S C ~  resolution of tllc third drsputeri ~Il,-i.r rswc ( Iliir~rj trf I r ' i . t ~ i ~ r ~ ~ i i r = r  

i,irtl~1irnb . ~ ~ . s , L . L ? F . \ ~ ~ I L ~ I I I s .  for  EELS) from the August 20, 700 1 Lrihrrrrditw' .\12im ol*X i . ( l r~ j t :~<s  ?r't;.tfr: ; 



nyrcsinents, rather than, as they jsrouid effectively do here, 11iixitig tariff and agrceliienl 
:uld federal ntzd state jurisdictional pul-clzase rights and remedies. 

G, Pi.lrp~ir i%/Bca~z~re q f' UNE Irn terarmls 
C.'nv:id : K ~ U C ~  tlzat QPAIS paynzents should he based on tlze i~iien~als ol'SCiAT Exliibit C'. 

15; t:itiics thtin or1 tlze intenrals set fo~tlz in the PID. Qnresn responded that tlicrc is n 
logical ralationship hehveen SGAT Exhibit C and the PID performance measmrs. I 5-4 

Discussion: This issue is similar to the one addressed as the first utlresolved Locy~s issue 
(sS~i~t~Oi7rd 1,oop P~l'0\~i.sio17i1~g Z~ztct-\~al.s) ill the August 20, 2001 l i i ~ h l , ~ ~ t l l c ~ /  !\ii.r\rv)r.k 
Efcrn~~$irrs Rq~or-r in these \~~orltslzops. There is, as was discussed these. consisten%+ 
Issii\;et?n I'IU performance mensure OP-3 (perccnt of instnllatic.)ns co~z~pletcd or1 or behi-t. 
the due dale) arid PID performance naeasuse OP-3 (number of days ro con~plclt~ 
ii\stallatians). and SGAT Exhibit C (Qwest's Stalzdard Intervnl Guide). For tlie rotlsuns 
cspr+cssed in the August 20, 2001 report, i t  is appropriate fos the QPAP to apply the 1'114 
pcrformfincc measuses, not SGAT Exhibit C. as the payment standard. 

Covacl argued that Q\uest designed the QPAP prin-raril~. to1 compensate higli-~oltrnrc:~~~: 
C'L,I'Cs, with the resirlt that lower \~olumi- CLECs, si~cli as itself: u.ilI he undor- 
c o n ~ ~ c n s a t c d . ' ~ ~  Qwest argued that the evidence ref~~tes  an)' clninl thal the ()I-',\lk's 
rgeli:tncc upon a per-occiin-encc ccsmpensation stn~cture u.ould disad~i~ntagc CLEC's with 
snlall i\~holesale-scr~ice \:olumes. Q\vest presented e\idencc sho\viny illat n ~xnmber of 
sm:ilicr CLECs, including C'ovad, \ifould for tllc period frola Fcbrua~y through h~I:~~~c.h rst' 
2110 1 have received payments much larger than CLECs of greater size. At ttie samc time. 
samc of the largest CLECs would have received disproportionately small pnyme~zts.'i" 

Co\ftzd atso o b j e c t e  Inore particularly, to the QPAP provision that i t  said \\-auld pro\.ide 
Q\vust nlith one free miss each month in the case of CLECs with stilnll order volu~iles. 111 
csrrlelS to corxpensate for that phenomenon, Covad recon~mended setting uz-ritiimt~m 
11:tyrnents :it five tirlies the baseline amount for CLECs sub-iected to tlic Cree miss  
standard. '" 
(3\{3est ol!iected to Cotrad's chasacterization of this aspect of' thc QPAP. Qwest defcndeti 
\his provisiotl as a necessaly adjustmerrt to psovisions that svould make its pert'ornlancc 
standard onc of perfection in time case of vely snzall order \;olulacs, because even one 
miss \~~ould  put Qsvest belo\$. the tnequired level of performance. For esnn-rple, for order 
\7olnl.-lres of iivc, the best Qwest could do, uuless it were perfect, would be to reach SO 
~~c ' ren t .  i.c., four out of five. Qsvest said its nnalysis of t l~c  Febn~ary to klay 2001 pcrit~cl 
sho\~cd that tlze so-called "one-miss" standard would only have come into play S pcrccltt 

i n ,  I o\;tcl I I I I ~ I : ~ ]  PAP Br~cf  at page 23. 
'" (C ) \ \ ~s t  Rcply PAP Br-~cfat page 40 
$ 7 "  C'o\~nci 1nlu:it PAP Bricf at page 77. 
j ii. 

, - [>\vrst 1nit1:il PAP Bncf at pngc 30. 
i ' o ~ ~ ~ d  111l11nl PAP B ~ w f  :it page 33. 



~0 L ~ L '  rm\c., \t t t t ~ i l  f:rl)s t'ar shol-I of justify~ng minimum paymcnts 100 percent of Ihr 
$ ! J T L ~  q* 

gEisie~r%$larr: As a gcner-:I\ rtlatter, Q~vcst pro\lided substantial evidence that the QPAP 
~ t * t t ! r i  t l i a i  w~*\.c kt! U I I ~ ~ C S - C O I I I ~ ~ C I I S ~ ~ ~  smr~ller \,olun-lc CLECs. Qwesl's ex-ldence. \vhich 
'~\ii-k i : f l :~ I~hic SIIJ i\-J~tcIi \\.as not rebutted by CLEC evidence to the colltra?.'. 
rjz1r'iisn..2b'sttci-11 t l ~ t t ~ .  far rllt: sample period of Feblualy through May of 200 1. i t  could nut 
bt* d5:mrras~~ntr.rd that tllct-e u'us an). disturbing correlation bct\ifeen QPAP payment let-eIs 
and t'I,I:5_T anlrra. vtrtttn>es, thirs disprovirlg the claim that n-ould be relative undel- 
tirmpi:;rsorlijrr t(7 Itlnst. \sit11 low~er or.der \.olumes. 

Tifatarn$ f ~ r  tlxc "fiee miss" issue. as pal-ties termed it ,  the goal of excluding one miss from 
srim~>u=rl~:ittoi~ \:,as to prcvenr (in thc case ~neasurealents with CLEC volumes of' 5 or 
fsrtsr r tuinlag n percent bcnchmnrk Into n 100 percent one."" Qwest's illustration 
s;rffi. i r k  i t l ! t ~ I  the \)c':ly that tllc Sun iilitminntcs the Moon: i t  can get o111y half thc job done 
'kt. : t  lrtnc *She oc{:ult side of' Qnlcsl's point about the proble~n of rounding "up" is that 
r ~ r r s t l t l i r r g  "d[lr;iinP t ~ ~ l n s  a '10 percent st;~ndnrd to an SO percent oile. A ~.olling average 
*~prctred yc;ut>. \t.onld sent. much better to correct the problenl of rounding. It would noi. 
9xjirrttt.r, ;~ft~nt' solvt: 1110 issue of' escalating payments for consecuri\.e-mont11 misses. 
I liar prnitlc.ri: <:in tlc scllved by psosidi~~g that the escalation provision \sill be npplicnbli. 

t r ,  i~xotlmll~ where nnr; miss occuired for CLECs with order \.olumes at the la-el in 
iguesttntl. :itid \v11crc the annual calculation shon s \liolarion of the applicable requiremenu. 
1 irsl Si3iiYf .;lxould incoq,orats ~liese cllanges. 

!'I, Struetare to Detect and Sanction Poor Perfoa-manse as It 
0ceurl.s 

Sccticrn I h rsl'the QPAP provides the means for amending thc plan. This section allows 
Ibr file following changes: 

* .lclditicnrl. clcletion, or cilangc of measurements (based on \vhether these \\>as an 
tbar~issrot~ or fililusc :O capture intended performance) 

Q Cbhrlr\ge ol" honehmarl; standards to parity standards (based on ~v\~ether  there nras 
itn orvissio~i or faiiure to capture intended perfomlance) 

* CShi\ngcs in uteigIlting of' measurements (based on whether the volume of "data 
points" was different Sronl what ivas expected) 

* 510\'~mtnt of a mcnsurc from Tier 1 to Tier 2 (basccl on \vhe~t~er. thc \.olumc of 
'*il;tl;~ points" was dil'fercnt from \\:hat was expected ). 

'1 I \ E +  l;c~-tloil ~.ccpil.cs any ci~rulgc to the Q13AP to bc approvcti by Q\i.esr. 

r\l'kT notcc! tktlt. titc New Yorl; and the Texas plans allo\v ally aspect thereof to be 
cz:rntinerl iit thc six-nzonth reviews. AT&T usgcd this approach, in order ro allo\\* Ihr n 



kasiaarcferat~un of tllc p t ~ b l ~ c  111tcsest. Specifically, ATStT ~vctuld makc a11 plan aspects 
aqtvil tv resir\\, ;ind \\,i)111il rest nulliority for deciding to accept any changes with tlie state 
p~plntdlr sen tzi. uununissioils. AT&T ~vould also clinli~iatc thc number of data points as thc 
A O ~ G ~  f%it&!s fjt' delcr111111i11g pesforma~lce measure reclassificatio~~s."'" ATSrT \~~ould  also 
take ;?war> Q~vcst  to power owl. QPAP changes, and :illo\v more extensive PID 

:c ; 
Li:% fC% 

X:f , I  -flare i\d\";iri?es!SO L'tah prol,nsecl that the QPAP be trcatccl like any other SGAT or 
zsircrcasitnectir)t~ :rglz_.elneri[ psovisio11 in tesnls of its amendnia~t."" WorldC'om objected 

ti it: t i ' i~l~rt* o f  f13e QPAP t o  permit state conullissions to amend the substance of the plan 
nrtd 11% d~c. xcto po~ver that Qnvest has under the QPAP.'~)' Covad said that the plan- 
w\tr"'rt ~ I T ~ ) ~ - ~ S I O I I S  i>i'rhe QPAJ' \i.cre neitller appropriate nor \vllat has been included by 
i.ili;crl ifiIib-t., "" 

f,lit+r;libl r~hjcc~ctl 1 0  ill1 c)bligafion 10 open the QPAP generally to amendment, because of 
if?; :rsir-.d tc'u hnvc ceilainty about the estent of the obligatio~is it was agreeing to undertake. 
f)i+cs! ;~Iso  !:;tit1 that cSfccti\-e administration of the plan rcquircd a substantial degree of' 
; ~ ~ o l ~ ~ l u r ?  it1 it!? ~~rovisic)ns. <)\vest said that the QPAP limits on the scope of the 6-111oi1tl1 
re% ickkh rctlc'c~ 1 1 1 ~  san~e pso\risions included in the Texas, K;lnsas. and Oklahoma PhT1s 
itrsttng ;IS csl' FCC' 27 1 appli~ation decisio~ls these, 

OSlzcrtlisltrn: TIIC Texas PAP is in almost 311 respects consislent 1vit1-1 n h t  Q\vcst I~as  - ., 
pw,ps~scJ, I he four types of pe~~llissible changes are the sanle. The reciuirement that the 
I+f"Hl" aglrtr LO chnngus in existing perforn~ance measures is also the same. One matesinl 
rl~fXt:r~:~~ec i s  that questions related to the addition of new measures may be resolved hy 
~u*L%r!ra~iu~~. The Colorado Special Master's Report sets forth si~lrilar constraints n1.i 
i.~?~-r.;ing, ~l l~c  PAP under the six-month review process. Specifically, it  would: 

* I'rotlihil revisiting the statistical 111ethods applicable to parity detel-n~inations 

Q l+ohibit revisiting the payment structmc and the categorization of pnynlents by 
licrs 

* P~*ohibil rcvisiting Llle metliods for capping payments 

o A l l n ~ . ~  mcasurcs to be added or deleted 

s A l l r t ~ i  sltifls i n  the weighting given to existing measures. 

f C'aitrra~lu Special Master's Repol-t n~ould grant state public service commissions 
,rtt~f~itrity to dccide on tho propriety of any identified changes. \ ~ h i c l ~  t l~c  commissions 
t , ~ r ~ t . i l r i  titcn ask Q\rlest to i~lclude in an amended SGAT filing. That repol?. also 
rt:c:.n~rm~cl~l~ls n separate review process (assisted by an o~itside expert under !hnding 
prii\~llcd ti~l-i>~)l~gh Tier I1 payments), which would take place afies three years of PAP 
cilzel'iium'. a114 \\-l~ich could esa~nine broader changes to the PAP. That process ~vould 
~ithlre~s: 

?,. -*-------, 

> - 
5% I k l l n ~ t ~ e l  I'Al' Bncf 'at  pagc 14. " '4 f 'kl in~rrnl PAP Br~cfnt  page 14. 

'' Isl I T!lt?r: \+';trncrJXO litah In~tial PAI* Brief at pagc 27. 
"' t i  t i t  Id(. an\ 1111fml PAP U I - I C ~  ;it pagc 9. 

" L r t ~ . r c l  tnil~:tl  P A P  131.1cf pngc 37. 



* :In n!.;scssment of the efTecti\:cness of the PAP 

Rct-~aiolls to PAP payment amounts (based solely upon evidencc of' h n n : ~  
prird~tcrd by palriculnr \vholesale performance deficiencies) 

* Rctirrn\,nl of measures from thc payment stt-ucture (k~ased on the degree to xt.1lie.h 
cnrnmcrcial altznlati\'es to the use of Qwest sercfices hatre become a\-ailnblc CIT trf'i 

;I ~Ic~~lonstration that Qwest call deliver reliable \vholcsale pe~-ft>~-~uancei 

* f3~~leLio11 of 11ieasiires 110 longer needed to be measured or suL>jecteci to paq'nxcnts 

* \l'hctlier the sis-month interval for routine consicleration of' changes ren~trins 
;tppropriate. 

* * I fter-e ;Ire tnvo basic econor~lic issues that appear to conccmm Cj~test xvhc~i it c ~ ~ i x ~ i ' x  t c ~  
IFPAP ctlatlges: i.e,, the matters ol' paynlent ceiling and payment trajecton. \Yc 
rtlrcady :~ddressed the question of the ceiling in the disctission of the Tt~rrri F i ( t f ~ t i ' ~ i l  

f , j , d j i i i r ! .  section of this report. We see no reason here to change the ~~cco~l~mt"i\r.i;~ki~~i~ tli,i! 

rrrtnl lin:lncinl liahilit>c remain predictable and thus fixed. The ques.tion i>1'fsqjeci01y: f c,, 
Iwn- l'i~sl pnyments move ton~ard the ceiling, we began to address earlier in tlre J f t ~ c t ~ r r r i -  

F%i~iJ:If!irz~g sectinn of this report. The kinds of changes to the perfom~ance mcrtsures sitirr 

:rrc in disputc would clearly affect that t r jec to~y;  pro\-icfing a too liberal rncci~:lnisln fix 
cht~ngiag them n-ould be problematic. Qwest would solve that problem by r.cqiiirii13 i t s  

iti?rr~l11cl1t to till changes. In corltrast, the Tesas plan ~vould usc ai;l.,itratic~i~ in  a llnlitcd 
rtun~bcr o f  cnt;es. The Tesas plan's approach is snore appropriate to adciitssing thc I I ~ C C ?  

lilt. aild financial consequences of new perfo~mance measures thnt IIICCT t11c QP:\\P*s 
stn~.r~farcl, \lShich here is whether there was an on~ission or f:~ilurt. ro capture intei.tdrcj 
l~t'ribnmnce. 

'I hc: marker of concern is you~lg and in many cases yet to be tcste~j by suhstatltinf 
t.xpr.sicncv under new ways of doing business. iVe sl~ouid also rr:c;tll tiiar rlrii 

jse~-f'ormatnct rneasures at issue came fro111 a process conducted itndcr rhc nuspicus ul' fltc 
ItlOtL'. I t  is reasonable to anticipate the possibility of suhstantit~l 11t31;'ci ti)r IIWV IIIV;IS~~PCS 11' 

1n.e nrc ~ c a  assure that the QPAP will continue to delect and snl~ction poor portl~rnt:xttc.e :is 

i! ~ICCLI~.:~. Because we are uncertain of the continued role of tho 1ZC)C' in j~m-li~rr.t~tirrc~ 
nlc:ast;rt. development and administration, the Tesas arbitration )~rc)-\.isii~,rr~ i s  tl~ercti~rc 
;ippropr-iale to assure that the QPAP meets the applicable strtndarcis .ridittlrzt~t tst.rtit.ily 

cspusing Qwest ta indekernli~~ate increases in its filln~lcial espc,stlre. 

'rhc C'olorado Special Master's Report made sexveral crea1it.t. suggcsrio~~s rllat rxj,i! 
lwt~\4ric f i r  an  effective alternative. In paniculnr. tlle establishment of 3 rrttutt:rrlts-tu tirr 
riispute resolution and PAP ad~ninistratioti. f~tnded tluough Tier 2 pn>-n-rcnts 1n:x: pnir C* 

qiiitc effective and efficient when applied in a midti-state contest thnt l i ~ i d ! i ~ i t ~ : ,  3 fliigi 

;lurnhrr ulf states with significant resource linlitcltions. U'e have diszusseti tlrrlt rt,nct5pt rn 
tiic 7i-o- 2 P~i~')r~~>izi  L~.VLJ section of this report. 

The three-year PAP revie~s: pl-ocess recommended in tlrc CP!ornifi~ Spcwial h$,~stt.x-s 
IXepolZ would also seme a usehl purpose in esamii~ing tlie cantin\rlng c f f c ~ f i v c t 1 ~ ~ 4  tlf 
thc QPAP as a nleans of intlucing conzpliant pcrforn~anue t v i t h ~ ~ u t  ;xppty~trg pilFrnt'Bi 
rcquircmctlts that esperience may prove escessi1.e or un13eccssay. Tknt pl-iiscl;~ bfri>ulii 
rilso b; adopted, with the understanding that its results ivoulcl not: be inrcniicil tt.3 O ~ ~ I Z  fht '  
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C,lt-?,ttl gerterally to amendment, but would sel-ve to assist the commissions ill sc'ncrall: 
de~em~inrirp theti existing conditions aid reporting to tlie FCC on the contir;urng 
~ijrsCjl"ilc~ of the QPPJ) to senre its intended functions. 

In $rtmmitq, \t9e believe that tlie QPAP is nor funcfan~entally different fi.ot.11 ci1flt.r the 
l"ds;r5 17t:ur or the C'o1or;zdo Special Master's Repon in tlie matter of' cl~nngmg the pjnil, 
lSmtt. i3 the l;~lln\vjng clianges, we belie\:e that the present <!PAP provisions car) ti~nclt icrn 
cl'i'ci"ti;.ei)- to respond to external changes, without creating insuf'ficieiifly ilt.fj:~ctf 
i*tti,~l-tc+nl exposure to Qwest. Those changes are: 

s Prn~irie 151- nommal SGAT dispute resolution procetjures in tlie e\.t'trt llrat i11t.r~ is 

Jts:igreement with a six-~iionth r-e-irien- process recomtnendatio~ regarditrg 
proposed addition of new measures to the QPAP payment strrictiire 

* Recognize and support multi-state efforts (shoulci they occur) to crccttc ;I i'icr. 2 
filndcd melfsoci and a regular ndnlinistrative stmcture for i4csc~l*\-itlg QP:'cf? 
tf ispules 

I>rrcniiclc for biennial I-evie\vs of the QPAP's continuins rfrotit-cness fils die. 
pliqmse of aIlo\vins~ state coriimissions to regularly lqepot-1 to t l~c FCC' Y ~ C  

dcgret. there are adequate assurances that Q\~-lesf's locttl eschnngu rt~arkcns 
remain and can be expected to continue to remain open, 

B, : B ~ Q P Z  th[y idPCjv~te~a t Ce~ps 
Scb=t.nl CLECs expressed concern over the QP,@ Section 13.9 provision that d l c n t ~  
Unrst to place Tier 1 payments that esceed a nionthly cap into escrow. ntlrf to :isk fbr. 
rclizi' fhni  the obligatio~i to pay such atnourits."" 

I'slscuxssiun: Except for the problem of a CLEC that first c"spcrtvrlcbt's def1c*icl~1 
pcrfrinvnncc late i11 the year, whicll was addressed under tile sulqect o i  F3't1cvv/itr1il C ' C ~ ~ . X  
cartier in  this report. there is 110 reason under the QPAP for rnlculrting or tisin? ~ ' t ~ ~ i ~ t t i l \ . .  

c:tps. There is ~;ot a basis for relieving Qwest of tile obliga.tion to pity :11t1~3~rnis irp to the 
rr;ltal ; ~ E I X I L I ~ ~  cap, regardless of how q~lickly those amounts r?ccuninlzttc, Tbt.r-c. slrottid tlr. 
Irn otlxcr reference to the calculation or use of xnonthly caps in the Q,SPrIP. 

4?, Sticky Dlr ration 
%-Tcl stated that the best evidence of the sufficiency of pnyn~etits lo pm\ricfe :iri iricc..ntri r+ 

lo Qwest ~voulcl be actual perfomlance under the QPN~.'"'' It ihercfo'ore pmpnsctl that 
C~ase paynlullt levels escalate if <)west, after suffering an initial episotfc t ~f i-tc,r\- 

conspliancc, should suffer- a second or third episode of siniiltlr aizignitridc. Frrr e\,xtn~pIi_i, 
if'thc first episode was of two months duration (i.e.. produced ail obligatictn to ta:tkc h:~hc 
psFments escalated orice for the second montlz} a11d the second ttxah ctf ttiw rnitnthi 
dur:rriern for greater pres~~niably) at the end of the second episode, pnyrnctlts .crotrttl nrti. 
r h p  ilac1.r to the base level after a following montli o!' aoinplrant perC~~m~trncc, iixstaaii 
thcy it~auld remain at the liiglier two-month 1e.t-el ns a new basil Sor tlrvr neyt six t l~ttrk~its ,  

~ ~ r w ~ ~ ~ ~ i a t ~ b l y  escalating from that higher level for consecutive moiith misi;ax duri1.t~ that 

,..+--..-- 

tr:. r'irl'B'1' Initial PAP Bricf at page 20; EL1,Time WnnlerSO Utah Initial 1'?,1Vr1ct'nt ruse :.I 
1 1 ~ 1 1  %- I cl Initial PAP Brief at page 20. 

--, , P" 

71rc Lihcrr~. t'nrr.rtrlrirtg Q i / ' o r r ,  J*LL~:F+ F.? 



pr'u.rod If' iherc \s:cT'~ to be a third t1s.o-coiisecutive-111o1ztl1 nllss pcr-iod. then tllc txra- 
t ~ l ~ ~ n i t l ;  payment level ~vould be the minimum on a permanent basis. ''- 
Q\st.st birst argued that the QPAP already contained iileasurles that \vould. unlike [he 
'l'csnt; piart, keiq? payme~~ts fOr long-te1-111 probleiiis from dropping to initial Ie\~rls hnstzd 
irn merely nllr moiitl~ of acceptable pe~formal~ce. As payments step up gi-adi1a11~. I X ' C ~  

:itrrc, scl ~vcnlld they step douvn only gradually after performatictt improved.'f"' 

Qct.c?;t tl14gi,ued thal penuanently freezing base payments at an escalated lex-el ivttulrt be 
itaapq~rctpr'inic. Such a provision would create an improper presu~ziprion nbcmt tlie spcrd 
i5ICiif1 \?hich Qwesi should be able to identify and col~ect pe~?bl*~~~aiice problems. Qttest 
specifically cited tlze lag in producing perfo~~~~tt t ice results repol-~s, ishicii ~vould tnesn 
!11r\1 :I isroblcrn cottld n ~ l l  esist for nearly two montfzs before tliose reports even disrlt~scd 
its cxisler~cc.'~"' Qnsest noted that, once tlie paynlent levels stick penli:tizentl!; at o higlrct. 
:?nwunt, Qlvcst could do nothing to cause the levels ever to drop, 110 nzatter t10~ Itmg it 
taliyltt psoiticle compliant performance after conecting n.hate\~e~- problem cai1st.d the ttoti- 
mmpli~ncc. '"" 
ilisstrssinn: 7'11c Z-Tel proposal is wholly inappropriate. It ptlrpults to spring fi.irtn tire 
prcn~ihr: that tlie best test of the sufficiency of n I?aynetit stt-ucturi: is  (Jwcsi'x 
pcrli~tn.ltl17ct.ic \\~liilc r~pcr;~ti~zg under it. Then it  pri3ceeds 10 c~dci penalties for mnlt i p S w  
tiiilu1.c~ hy (Jivest no matter IIO\I. far apart in time they occur. It 1s ctisi~zgcl~~inus bcc;rtrst* 
ir \I ould ig~~ose ~nt i r c l>~  successful perfo~~nance by Qn-est I~cr\i~ever Iot~g Q\vrst !?rn\.ic!,crl 
i!. 1-be ~roposal is draconian because its nen* baseline p:tyu~ient levels. whtit~ tr'lti!tiplicti 
by !he still applicable escalation levels, could produce pn>.nients by Qu.cst tiltti are 213 

trl*iier o f  mtlgnitude higher than those contenlplated by the (?l"'AI'iP hcibre %-"1*cl4:i 
n~nendnicr;t. \hie haw already addressed tlie fallacy in Z-Tcl's nrguli~ent rhat tllerc slz17ultl 
hc 11il lilasonable ljnzit to Qwest's fillancia1 exposure under the QPAP. This prtrl~t.tsi~l 
sufkrs fianz that sa11ze fla~v. 

HA kmv b Q ~ U B B ~ ~  Critical ! f [ d l ~ e ~  
"I'll<: Ql'AI' reflects a statistical approach that calne fro111 p:lrrial agrecmclu tll tilt. I)F:?Z1f 
cwllatlorntive. T11ai agreement was to alter the defizult critical value froru 1.65 ;tl I,(icl (i?r 
:t n~rrnbm- of small-volus~ie measures, and to irlcrease it to vr rp i~ ig  levels ;il.ruvc I.i15 tk>r 
y~n~gressively larger volume measures. Z-Tel and jYorlciCot11 ctrgucd :II tilt. Ckllhl' 
\\*c~r'k~hop that the loiver value of 1.04 should apply to nll lot\ \ crlumc nzeasurt:~. I W E  iust . - 
to 111c subsci of tfaem to which the QPAP niould subject to the I .04 .~aitrtl; ' 

C)uzesl olljccted to this proposal for being:'-' 

Q Out of step wit11 lvhat was agreed to by ii. commr3s:otl si,ii'k, it13d ittc (tihi-T 
CLEC.'s at the PEPP collaboratii~e 

'' T'xh~b~t S 10-%'TI_-GSF- I at page 11. 
: 1 3  C,,u.c<t Inrnal P.4P Bricf at page 11. 
2 i '4 Vv, est in~r i i i l  P.4P Bricf at page 73. 
' Qu sc;t Rcpll* P A P  Brief at pnsc 17. 

1 "  r3- ict Inrtlal PAP Rr~ef at  page 13 ,  
t)'\resr iliit~al PAP Brief at page 41. 



e Cfttr of balance in t e n ~ ~ ~  of the nrunbers of'measures to 1n-hich it \YU:IIJ :ippiy. 

Q t k - w t  !iaicI that the PEPP collaborati\re reached a statistical-methods ag~;rte~t>eilt ( ~ ~ l ~ z c h  
did I I C ~ ~  i~icl i id~ Z-Tel) that lvas designed to balance the i11ip3ct of the ci~rtrrge.: rltnr 
I'trnc!i~t*:-f c;lch side. Accordillg to Q\\.est. a key aspect of' th;nt agscemcnt n3;ls tix~l tfrc 
jznrtty 2neilstireft.s st~k-rject to statistical testing \vould involve CI-EC x~olutncs of Iesb 1k;irr 
to13 i n . c ~  60 percent of the tinle. The agreement to use tile 1.014 crllicn! value t 111 I!t.tr 01 
the i ,t75 value) only for cel-tmn measures \vsuld apply the l0\1ic!- \.slue to ttic hcncliz c r i  
<-,:"L.flCs it1 tlse case of 1.5 19 measures.'-' In relurn, values higher thnn t .65 nr,~klti itis 

:tp~pliect to the benefit of Qwest in 1,917, or roughly the same ~lurnbcr of parit? me:tsuras. 

Q~sesl stlid that the Z-Tel proposal \rould destro>- this balance by spplying the loivcr 1 .(I4 
t-:tlui: to  w.er 10,000 tests, not the 1.5 19 conte~llplated bjl the q e e m e n t  reacl~cd st tflc 
HiF't' sc.-rll:rborative, leaving the number to wllicli tile higher value \sould hc npplicc! at 
l .Y 17. Owest also noted that the FCC' has already conside~.ed and rcCiec.tcd n stt~rilar 
I'I?,EC argiinaent in the Vcrizon Neu- Yosk application.''J @vest also s:riit that ~Xlc Nc:t 
b?esicu kd\~ocacp Stat'f has not provided any reason to support the ~*cversnt oi' i?s ~liasirron 
0x1 applying the 1.04 value, citing the staffs agreement to its limited appiicatiirrr in thc 
I"EP13 coll:~t?o~ntive."~ 

HHscaission: The need to reach some compromise in this case appears i r t l t  tn nrisc Fro111 '1 

cli~sputc about statistical theory per se. but rather about \\:hat to do in cases ivltcre 
r;t:~tistical t11eor-y may fail tllose ivlio I N L I S ~  deal \\,it11 practical rcnlities. As %-'fel t~otett i t t  
i l s  comments, certain sYatisticn1 en-ors occur n.hen statistical techtliques are appl ~ c d  !o 
sn1311 sizmple sizes. These art: not en'ors in the data. b ~ ~ t  crror4s it-) ivllat the ;tpplicntioit rst' 
sfiltisttci~l rechniclues indicates that we should conclude frc>m the ctnt:i. Tllc use of  t1.1~: 
tllterl~atc 1 .C)4 (\'ersus 1.65) value does not e\'en elilni~late tllost: errors: as Z-Te! s;li~f i t r  its 
commcllts. ir merely provides a "rough appsoxi-'natian" of soi-tle (at Icast ti) US) eiusiie 
t~~athcmatical truth. "" 

No participant disputed the fact that those pasticipants \.sflo did n2rt.e to tilt' mi)rlilicct 
statistical approach at the PEPP collaborative did so in mqjor lwr-t tn b;ll;u\ct nttt, in  tcllrrs 

of llttmbcrs of measures, cases v.~llere the value to be i~sed incrc:lsed fron~ 1.65 ivit1.r L';:SCS 

i\.hcsi. tlle \~nlus to be used was reduced from 1.65. In other words, what %-Tef c l~ l r i  ;b 

niimber of' others (including sollie who apparently urere i n  accord \\.ilb the ngrccrrtoltr 
rerrchcd at thc PEPP collaborative) appear to want to do now is  t r ~  apply theory to ;tc!just :m 
clecisiun reached though compromise. That is riot fair. We wcluld 11n.r.t. to hegiri ~g~itt~c~rt! 
~ h c  ccr~npro~nise solution if we are to resolve this through debates about the rclatitc 
supcriol-ity of coll~peting theories. Nobody argued in reply briefs that Qtvos~ misrertii ille 

FCC decision with respect to the application of statistical metilods 111 pricli- costs. Lye see 
tit) reason to upset the balanced, colllprornise approacll that niet \sit11 s~ihstrrrltiai 
ngrcement at the PE13P collnborative. 

'.' I,IS TizlnLs and undbuncllccl tledicatcd interoffice tr;~tsport. S C S ~ I C .  :IIICI ~ ~ ~ r l l i ~ ~ ~ d l c d  10tlps !I)r f jS-l  :\11tl 
us-3, 
"' C)\izc.st I n~ t i n l  PAP Brief' at pngcs 41 aud 42. citlng paragraph 17 of thc Bcll Atltintic Kcst 'r.ttrE, Clrricr 
i - s  

()ivc'~t licpl> PAP Br~ef  at pilgll~ 29. 
i 'r. Exhihi1 S lo-ZTL-GSF-I at pagc I?- .  



ti, ;fftf>(jcifzp: P11i". 04 Oificnl 8*ir!rre to 4- kP'irc Loops 
r f > ~  $2-PAP cscluelcs -1-wire loops fro111 the 1 .(I1 critical 1:alue con~pron~ise. but it  
~ r l % l i l t j ~ : .  ilS-1. IQOPS. AT&T said that it  is disinge~iuous to concede, as Qwest has, that 
125-1 NIX! 4-\vitr loops are analogous for setting provisio~iing ~ntervals, but not f ~ r  
i.%i:al.rh.;liit~p C,S'Pi%P payment anlounts. AT&T said that it nl~vays  understood tile 
agrce~trc:rr rt.;iclrcd at the PEPP collaborati\~e to include 4-rl~ire loops. ,4T&T also said 
lihna its prn~pos;rl u-octld not be difficl.111 to ad~ninister, because ATStT nrould simpll;' hn1.e 
i t  ;;p$ritrr,l I t s  rill 4-n.11-c loops, thus oL71.iating any need to determine wl~ether those loops 
:.crt'rr 4,wtng trsfi(t a; the i3S- 1 level. 

<]ue,~ z~b~ericcf tcr AT'QT's request to include 4-wire loops under those measures su\~-i,jei.t 
t s r  ?tie i iCt cnrical value 3g~- t l~n~e~i t . '7 -  Qlvest said that 4-tvire loops: 

Q tX't?rc clearly exc:lucicd from that agreement 

o $Vcstl cnrisirlered analogous to DS-I loops (wliicl~ are included in the agreement) 
I X ~ I ! ~  h r  the purpose of rneasul-i-irrg intervals, not the value of the underlying 
w n-icc 

Arc rlnt al\vays used at the DS-1 le\iel. and are only so used when CLECs add 
itfccisor'rios, 3 fact wilich Qrvest lleither controls nor about which Qwest even has 
k~~t?\vledge 

li1lai:unirso: The evidence stlows that the agreemelit made ~ ~ 3 s  to apply the 1 .O4 critical 
.t,tlirc 1%) \.i~riotis types of lligh-value seniices. Four-wire loops could be used at I>S-I 
i g ~ ~ t 5  rfr tltc'y c ~ ~ i l d  ~iot.  MIllether or not DS- I loops are or are not tlie conect analog f'or 
4.art1-L: I41ol-t~ ~vith respect to provisioning intervals does not have a self-evident 
r ; C ~ ~ l t l ~ < l i r > ~ ~  tvith the reason why special groupillgs were established for pu~l~oses  of 
..t~pi! tng tire 1.04 critical value. FVhat is relevant are tlie answers to the t ~ v o  foIlo\ving 
~ I ~ L ' S I W ~ I K  :a) is there a feasible way to include +wise loops that are used at the DS- I 
4a41i:I rflto tile identified group, which would make it logical to concluclc. that such loops 
IS clit tn~cindt'd to be ~ncluded under the agree~nent to be reached, and ( b )  if not, n*hether 
i \ l i>~~i* is  ;a souild se:ison for including them anyway. 

t ile :tilsver. to  PIC first question is that, uniike loops prox~isioned by Qn-est with tllc 
i;iil>:thifjt?; to prc>\'idt. DS-1 ser-vices, &wire loops take atier-the-thct action by CLECs to 
rusk2 tlnclri DS- 1 capable. Qxvest has neither knorvledge 1101- control o\.er tlrose aclions; 
slwrclivc, 1i1c o~tly wray feasibly to i11cIude the111 would Ite to assume that a11 (or thc 
~ ~ ~ c n v t ~ c l m i n  nlajority ar least) of the 4-wire loops are made DS-1 capable by CL,EC 
;ici'i6rtrc~ns of' rlccrronics to them. This assumption has not been supposted by evidence: 
tf~ct-eforc, rsc sht~uld  not makc ii. The agreement nude should be read as escluding 4- 
\lils.t. I~fops. ~~~frticuIarl>* since the participants were kno\sledgeable e~iouglx of thc 
c;;ptbrlttie.~; issue to haye addressed i t  11ad they ~vished to do so. 

,;ihs l i x  fix sectlnd question, no sound reason for adding 4-iifire loops has yet been sho\vn 
10 exist. Increasing payment levels to CLECs is not per se a soul~d rcctson. Their addition 
~vii~.rtd citlrcr iml~ose undue PAP administration requirements or require an ut~souud 
.rswnlptmn ihi 311 &wire loops are DS-1 loops. 

- . - -- - ."------- 
tJ:!,~;.,r, I r ~ f r ~ ; t l  PAP Ur~cf  at page 4.4 
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F e*, *-5613 i u i + k t ~ : r ; ~ ~ ~  f51:ri I ~ I I S  C ~ ~ I ~ C I U S I O I I  IS based upon the lack of evidence fro171 
3% 2 g "j 

v - 7%- + h z f t .  d t l &  f41~:li~: i? ;I i cry IltgIilh rate of iise of 4-wire loops for delivering high 
. 51tr?gg?t5 tltil:.c fitter hc clc:rr and conviltcing evidence durillg application of 

ti,-c 4 , *+T 3.x*. - i ,?~~~$T%F%!I$cJ:~- pr f fcc~ l~ t~es  thnr >;uch tlsc is ~nade of'4-wire loops in excess of 75 

.;.e+-x-% SC+ &L;- a t ~ t  +:~+,*lts, i + k c i r g ~  ie;i>htet ns L'N1T;,s. thc issue s l ~ o ~ l d  be reconsidered duri~lg the 
ii<ax:-i:, , G ~ F - Y I  txfikk- f>Y'.tl*'~ itn~crlkl~nc~tt ivtrccduscs. 

L-, ? E t 2 Z ~ i e $ +  % i i s g +  Y ; J ~  iitk( €,)lj~'5,1~ ~ X G Y  I '~C~:II (ie~iglled to provide 3 niinimnm level of' 

L:":~FP+-~F..G~~~w iizt f e t ~ i t l p ~ t g  i t ~ i ~ ~ i i ~ t ~ .  The section provides for mil~imum paylllents of a1 
f.~.,,* - t 9 <,l+Pa ~ v n r n ~ ~ f ~ ! t ~  fmt- ttc?n-urrmplianl venricc in cnscs nrl~ere qgrsgate C'LEC 
* t*-iJz43g%< g!&- kw:!h$*:$il f 1 iillcJ ~ ~ ~ ~ , ! - ~ '  

aggregate payment to all CLECs \i;itll a nlininlurn 
iritti~icisra t CI,IX:s for i~adividual measures.'"' C:ovxi also 
r;itllt'r. t l l n ~ ~  ag~~r'egateci,. pnynlents. and cluestioned why only a 
scnrrc:cr; t~ncl \xen incl~ided in QI1'AI' Section 10.'"" CTovad 

rnrx'i,acts c;in l?c ci>~~sidcsed to be low volume. by comparison \{.it11 
rlt trs  m:rkit~p the inclusion of' all sDSL sub-measures self 

ro the C'ovnd and Z-Tel proposal to apply the 
111mt.s tllnt fail within these limits, regardless of 
rrtcasut:es may be. 

.F..p.~..l -+e .:'a-~sS rl:;ra, &ti" 1f3c t-~hlxiary through h~farch 200 1 time frame, indi\-idual CLEC 
i4;1:ezr-. ~ $ 3  d&filf OP i111tt MR pt~ril~rnr?nnce i~icasurements \irere less tllan the 100- 

. h t  rrl!b\flke:: li.11itf.. ;Ilf~ph~itts, t l i t '  CO'~';IC~ '%-Tc~ p1.oposn1 011 such a \videspread basis \i~oulcl 
J$T5j;;~< , :@ ..?tirl; s ~x~;irkct-clc~rrlapment inciucellzent to a preference for CLECs with small 

:r-i!;ikf~;*t ~ I ~ ~ ~ X ; I ! L ~ ~ J  Cltfcl~ 211 iIl%tu~c 1113rlicts.'~' Qwest also responded to the Covad 
i i .  rr*sti;i;rirrblit!rai lu otlrl c-rtllcr sI.)SL. products. Q~f-est said thn.1 they are included in other 
ia.ak,sl .*t I ! ~ C  4,3S'Alx. ;titti tlml t h c ~ t  t~r.c: mllny sen.jccs that CLECs could purchase for use in 
a":$*. SIIIQY ~ i t i : ~  mtl \I?;CTS ivit11 sDML SCIT~CCS ~~~i t l iou t  Qalest's hlowing about it. 
?*r.ir:l~$ii rrc, ;icL t+r tlftig fa Q\fit.sr, it ~ j o u l d  take estraordinnrily broad categories of 
&kii l 'rb~51.$$~~tf  j i 4 r f %  t\P e~ct71~1pns~ all lllilt could bc used in providing nascent ~el7iices.'~' 

!-kiwig~%ir3ri; '!'fit: J'-'l"cl anci C'nvnd proposals ivould sen.e to change tllc nature of QPAP 
-.? 3 t a~m Ftf .A&!:ll??~g,a~tilg C'I,!iC' volunrcs keeps the provision focused on delreloping 
.,- ; - . - r ~ ~ ~ ; l r  3Irsitrnp rnii11u1~1111 p;i>-nleszts to individucll C'LECs based o n  their indi\~idual 
.<iiji-< + i r f t i t ~ . * u  4 q 1 , ~ t i l ~ l  L ' X ~ C I I ~  its appIicability to sr~mall CLEC's opernting in very well 

, a 

;s--* ~l z ( ~ J ~ L ; * ~ ~  ~ttaiiietd {Yc i~cltir~iq~ this Inner issue 111 the Ibllou.ing Afi(inirrzrir7~ P C I J W ~ L J ~ ~ ~ , P  
- : ~ ~ : ; i $ ~ ' t ~ j  r1-F ttiz:+ It.ptrtTt. IVr: concl~lde liere that Qwest's design for Section 10 is an 
+ ~ < i r i j ~ s ~ . i i ~  +iii?ilj{?ii r6i-q pro\.iii~tlg Q\il>est wit11 311 added incentive to pell'ornl in 
di ~ r ~ d i - f ~ r ~ t j :  ~ ~ L H L C I S ,  M't: ctlso cancliicle that Q\vest's designatiorl of DSL products 
: J ~ * Z -  i i< id  $5 i4iScigildt~ 1 ~ 1 1 '  I I I C  P\ITO:,CS 01' lhi% S C C ~  ion. 



Lg k w:i \i+~i~m4e~ticff rI111r ~ ? l l n i l  nruicr cclunts \vould not produce s~pnlficant payments 
:c, 4 + . L ~ _ ~ :  S.'.i*ridt ~ E Z )  I11crd'i~t-c r~cco1111me11rted n 92,500 per occurrence minimum 

IS1 . L lfh c ~ ~ , t r b ! t i i . ~ ~ t  IZ;IFCC~ 0 1 1  tllesc ~n~nimums.  ($\vest oL7jected to \VorldC'on~'s 
+r:.7~iwsli<zer 57,i:'las;::t j.r?~frtti;.:ri os r;crt relating ti7 slnnll C'LEC'x, 011 grounds that it ~vould 
.tggk I ,  g,i:~i$~r'~L~ i 5 I '  I,-i;C' slit iyr ctrtler volumes. @vest also ol?jected to the resulting 
,y.$*tzureti.:r t k 3  tfti;: tJ,zif=iP-:; csc:il:i~iu~l pt'o\.isiosis to tile minin~urn payment amounts. 
"%.%.<? 9 : ?ct;cf .T% iin C Y , ~ P D I ~ ) I ~ '  111~ f ; ' t ~ \  fhi\t IVQ~I~CO~II 'S  proposal co~ l t l  produce a $3.500 
7- . - ? d 4 >  7.285 jd -, IS4 
,.,+a " <  < 
: - fa~t: \rr~i: . t t l : t t i t in  tiL'a s~ruicz: selli~lg for $20 per 1nont11. 

-h9.,'*srj4k k:n+$ .t32recJ t-trar 13 i~iia~alii he nppropriafe to limit its proposed miniminn paynlents 
:-. 4- ! ! t * (  it 441 ~ g ~ r i ~ ~ t l t Z >  Y U ~ ~ I I T I C P  01' less than 100 occun-ences. WorldCom continued. 
ibj.!i k T t r - r  1a:.1j1a7t1rI iI niialrntrni ttaynletlt nrnoullt of' $2,500 per occu~~encc ,  arguing that 
i f ~ ~ , ; ~ : a ~  . X ~ * ~ $ ~ Q ~ C ~ ~ L I ~ I ~ ~ I C ~ I I   if 55,t)iIO :1111011g all qu:~lifyinp CLECs and its lim~tations on the 
~ ~ ~ i ~ ' . ~ t l : " > s ~ t ~ ~ ~ ~ ~  7tauirtjctrry lilt. 111tni111i~in ~ ~ i l y ~ i l c ~ ~ t s  \vo~iId 11ro\rid~ insufficient i ~ ~ c e n ~ i v e  to 
x J ! -  $if 2% fzsqtcrtiit t i *  E ~ ~ I I I C I . I > ~ I I I ~  p r i ~ b l ~ ~ n ~ s . ' b z  

5%iwus%8rti$: 'i'hs: ri,crri;t.  err TXI~JI~IIII.IIII pay~ilcnts a13d payments for de\.eloping markets are 
i l a - $ f ~ i - ,  $ ?I:,: f , t l l ~ ~ f  clll-)i~tti al?l?iy ~711 file bnsis of co~nbj~led KLEC' orders; the fclnner, if 
y.piaarFi*>L\kf ~ 1 % ~  %ttirulrt bc EI ! ~ I I ~ c ' ~ ~ c > E I  of ~IIC ~1~1antity of all indi\~id~l;~l CLEC's orders. 
zlt$i&~t;14 ikki,: kirgler !w : I ~ ~ ~ ~ ~ w I I I P ~ : I ~ L L .  it \v(?~ild be because CLECs wit11 vely small order 
-2'..* ,+q,,ttl-i ' s ~ '  ?. ,. ?, - h r t l I c ~  ii;rsnr taut i ~ f  ~~rtyorf ion to the ~ iun~be r  of their orders. There is logic in 
: f i r+% &-ite3. it f;tktp*; m rcl;rriteely sn~nll number of instances of noncompliance to affect a 
i + ! S i  :,t~y+~ ;at_r:tjrtnl r i f  i t  hrntttl C:LEL;,&:s business operatic.:is. Thus, their ability even to stay 
+ii- ' % A P = E J ~ L ~ ~   ti I*)~+YcM's J - C ~ I C I I I  tail be Inore st.\lcrely tlueatened by smaller numbers oi' 
q ~ * ; i ~ i _ ~ ~ i r ~ + ~ ~ : i ~ . , i ~ i t  $ Y < % * ~ s J ~ u ~ I ~ I I ; ' s ~ '  t tist;lnccs. Flo:~e\ler. compensating for that risk on a nlontflly 
hi.!" ; ~ l i ~ l f  ~~jl~(t i ; , - j f i l~:  cs:?;lu:;~l~al~d payrncnts to a Iiighcr base level of compeilsation are not 
4 -  ; +  J t s I - ,  Thus, i t  would be appropriate to set an annual 
rtrijnirwiinl g?;q tlsk"t11 that 15 i t  f~tilllclion of the nunlber of mo~ltlis in \vl~icli Qwest fails to 
$tk::!t iai-rltiti Y B ~ ~ X T ~ C " ~ ;  ~ l i i i~d; i~d>,  

aL6ybih , ; + - L 4 q  "it i7tt:ff 'irr"rir; rcvrscd 1110 orders per month would produce 21 ceiling of 1,200 
+.irJcet {KL >e;ar, : I ~ c ) ~ . L ?  \ V I I ~ C I I  ~ I I ~ I I ~ I I I U ~ ~ I  payment provisions should not apply. A 
r i ~ t t : i r ~ t u t t i  f~ iy~l i i3t t I  (it' S1,OC)C) IS tl.ncrre appropriate, and should be applied per month for. 
*.;iai; if+.rautj? $11 ~4-htc:ll C)\~est nlisscd any measure applicable to such CLECs. The 
rit4411~1nitlib tkrtyi~lcttt sl)oii1ci :lot bt: applied on n per merxure basis. The minin~um payment 
~tiil;ilJ , tZw ;i(*s(~ttftt. Zizr 111i)oths in n~hich volu~nes were nlore substantial, in order to 
.: 4 4  t l fxY th&it X I I I I C Y ~  PI~~CCI I I ICI I I  is not inlluenced by month-end considerations. All QPAP 
j ~ t ~ i $ t + W i "  r i i  1;itr:h C'L,ECSS fbr that 111011th should count agailist that minimurn. The QPAP 
' . 8 ' i r i ~ i $ i f  liacrf'lrlra' p i " ~ 1 ' 1 ~ 1 ~  ;\s fti3110\\f~: 

i $l$rfs .~ *i=~. i% t %[-c I:\{ - 1, ;\[ I);I~C'S ;-1 ancl 35. 
3 <, ,x  $$iR;;li r"'til !$11cf ;it p:tgc 34 
-2 C-, fdi mril Rcyrtl if:\ l' Mrrel'nt p;yc 3 



3 i t  

:.lt'r ",;t %-*G*>yit&. ZI fjlr: I ~ J ! ; I !  i ~ ~ t . i ) i ~ n r  ci~te ((7 a qui~lifLing CLEC before the application of 
+"- ibl . - ;~i l -~~t iyl  ,intt~tttkg ~,"*~:r\ittiol't, were $5,000, 2nd i f '  there \\/ere 9 months in ~ ~ h i c h  
* *;- <-= t a x . L ~ &  I r .  rf9tka' TYCJ I coun~~er~sai>l standard for that C'LEC, the additional amount 
i l - - 3 t  ',.i PC?-.,? .*f~:i$iit  p114' t~ 51-tihh C1.1:C' :st tlrc cnd of the year (with other payments due for 
-. .. ' T  >,, k- ~ 3 -  ,-3se . E  S7e-a ,, f l s ~  n~crlrtit 01' I?cctxn~be~') i t ? o ~ l ~ l  he 0 x $2.000 -$5,000 = Ii; 1-3.000. This 
i=:*kc;-,~cfi i r .&i;* i ~ t e g ~ i \ : ~ ~ f : c  Zrr Ilic Q~\~*s I  L'Q~L'CSII  about the n~ultiplying effect of escalation 
i .'it i,-s> t:.rn:i,; l,5 "l,y, $z$c":tl,* f 

d * > I q  ;ix t?27ir;tttil. ,I nlrnz17er t ~ f '  provlsro~is that tirc lnaendotl to provide payments oil the 
i ' - - r r ~ : ,  I R J  ti!: ;~s%f:i$ak**i $ t i  tlla~ lhil 10 111eC1 ~tand;ll-ds. A 1lleas-i1re that pro\-ides 
J~J-t ?i i,,,.t;aEj ,-? dyl. l- .  . , ,. :.lrnrn\~t~Tcnilon ot' ri-re clcyrce to whicl~ Q\i.est misses a standard can 

i r i i i ,  ~:~t~,;j:~t&ijt; il:htl-f!s t i  t ~ i ~  t t  IS ;tppl~eCI tc) il j7er-i7~~~11~eilce payment structure. For 
- t,.5-tjfr?:$?.. ;-ii;q. ,:icril:tI ;~t*cragu t~~tcr\*i-il ihr 100 events that arc sub-ject to a ?-day in tend  

I hfl 
csi.s.if gt.;*sSaii c .I t lG i *~  01' I5 l I  j3ei-ccc~~t~ If' the per-occurrence penalty were applied to 

rtsz- i i " - i ;g jr_  I,$hteq ;ZIM~IC,G 111i!1 i l  \ V C I U ~ ~  jsrodllce paynlents lbr Inore occurrences than 
7 v 

,W 

s i'.; ,ii, $5;6$L $t\;~&:e 8 r 

* !$Hi p ~ r c ~ f t t  Ilr~lttc'r 3ddt:J 1 0  thc 'Pcsns I'M' aAer 27 1 approval and at the first sis- 
tte*stih nt't*rcw of t t w ~ t  ]11:1:1 

? t + t t  yct:c.ru! fjss~rlrr In the C ) I C L ~ I I U I ~ ~ ~  PAP in the Oklahoma 271 application as 
,4"i"'" 3iq by ftte i"'c'C' 

d~ 648 Irqi:li.i;ltit Stft\~ter ill 111~ Kansas 271 appli~ation as approved by the FCC 

!h,-:;ri.aY E ' I  f:i, *; itfzrcct~cf to the 100 percent limiter.'") Z-Tel said that the Qwest 
;;;a .;izktt,;ts_~ * s t 1  th4s ":ISW t~npnyerly seeks to introduce the ~~uinber  of misses into a ~neasure 
t~b-st t&e%*-t ui i t  ;trtti C ; ~ J \ [ \ O ~  IISC ~ I I C  I I U I I ~ ~ C I .  of mis~es  to iileasure perfol~llance. As Z-Tel 
a 4 k - t t r 4 .  ~ 1 - a ~  Ihtzrg berr~g mc,b;lr;rnrcd is the average length of an intelval. Moreover, according 
i i$r 2 -  1 cl, %~i~.icstls truncntion of priyments at 100 percent igtiores the sound pr-inciple that 
1~~ia,:6 i ,hcr?.- , t  X ! ;S~R ~f l t ru ld  IIIL'I 'C~SC as the divergerlce between its performance Sol- itself and 
i r * .  pk::l:,rnrr;rrtcc: dttr f '1,l'C's Incrcases. 2-Tel said that eliminating Qwest's tlunca~ion is 
2\+ 4r% i e i t ' ?  i t +  r1t;oLc sut'c ~I~nfi, as the st.vcrity of' Qwest's rlon-compliant perfon~lance 
i t i .4 id5-,ai., + s i ;  ~ Y E L ~  1 1 2 ~  tin:\ncisrl consccluences associated with it. AT&T coi~ln-~ented that 
$3.: f i "f :jti? rmt :LJ-~I"I!?'c t i le ~ ' C X U S  p ! ~  limiter at the time of 371 approval; the Texas 

I OO 
-.::s&d 1:~~t!3~1;1i6*.;117tt i1pj7171'1,'cd fhe cap thcr-cnfter. 

, , ---- -"-. --- 
fj.= ! i~::?~t i i , t  lt+i4,+, like 1111s: i l l0 t:vcnts time!; 3 2 = 1.5 or 150 1,erccllt. 
42-< ; st iiitii,tl F':'IP H I - I C ~ : ~ ~  PiLgc 1; 
S,PAZ rfi I i i l ~ : % I  ! ' c W  i k 1 7 ~ f  iIt [XtgC I S 

J i r  

: A  F % ~ r r r < r , r :  IJAi' f3rtef at page 36: ELI Ttntc \Va~ncr'XO Utah Initin1 PAP Blief nt pago 14: Z-'Tcl 
ji,:j; X! Y *rt' Jii-i;r ,IT p;tgt Ft. 
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k%$sca-~%ifirr$; %t..*'cr;-lf I:'l,I'C':: did corrcctl~~ criticize Qwest's ciescription of the alternate 
t 2-$ c gtg~i4rvfxs%=~i as prr,r% rrtlilg con~pensntion for "phantom orders" or for more orders thzn 

B 5-3. 3 &,?ti sctt:aif p13cctZ. That Jvas not a fair c~iticisrll of the alteixate proposal 
j554p!~ei~qJJ t*: ;I alzti~tbcr rrf' CLECs.';ind tile use of a te1111 that can be described as 
iWgfbCr~$tt c* dlif ifOt & C C ~  I ~ l p f i t l  I1g111 on n difficult issue. 

ikx:irre; t t ,~  nilnt ig tn(~re CX~sectly pertinent. Z-Tel nored in its brief that illere is a 
; ja l f~:~~ic& $%t% c c ~ 1  pr~v.-iri~ng all CLEC orders on an average of 2 days versus providing 
zl~cs: ;ui n%ur-rzgt: ot' 3 ii:~ys. %-?'el is correct, but i t  is also correct that tile QPAP 
cri-aq!clirk~,fi wr4rgnrY1:s this ts:;uc already. The problem, if there is one. is that the Q P M  
pif~ii" tfgtii(trl$; tile diffcrtncc at a certain point. The conceptual r e son  that the QP-AP 
i t 3 i g 4  W +  13 ~otzi~t!. I n  irriler. to rcflett the volumir of CLE,C business, the QPAP must inake 

:ra%tkntlrnrk swne1~crstv x~olumt? sensj'ljve. C)therxrise. if: (a )  CLEC A has 50 monil~ly 
t:rater%, i l r ~  LL,'%,F,C' 13 tias 2,C)I)O monrhly orders. ( c )  the required inter~~al to be met is 1 day 
14f i  . i$ ib!~~~g~,  :dtt~l 1 q 1 2  t h ~  werage irltenval Qwest meets for both is 2 days, then Qivest 
.;i?birlrlt tniah the sznfe p;~yrnex~t to each, even ahough CLEC B has espericnced 1-astly 
uiti$t* i3~tc13~4firn3 c~fdslay. iengths of delay, or both. 

t ' i t l u r?~  isl;aws makc i t  nccess:tv to reflect somelzo~v in  the payment calculatio~~s the 
I I '  C I S  involseci. The CLECs who oppose tho ()PAP'S tlulication 
r rrrjA~<i12;? ;I;.ccJt,r rllis I Y C C ~ ,  biit  hey do not esplicitly acknowledge it. In  this regard, tllrsc. 
I*  h r k i 3 ~ c  t~-t, i~li ,  in bllcir rrllegntions that Qxvest's approach i~llproperly seeks to ~ntroduce the  
C Q I I V C ~ ' ~ ~  i,ii:ctirrt'tlcCs ~vllc'rc it  does not fit mnthematically, The better argument against 
rJ*c"is1"3 ilpltntacfr is tlmt it fails t c )  measure both the nu~nber of individual misses nncl 
~?Y?:W at? :wtgtz ZI sca'crify level to each of those individual misses. Tliat is ivhat jl might do 
la ;,r j"a icct X ~ ~ L I P ~ C ~ .  

$ 3  i 'id;<' \vhn rrhjecrcd to the QPhP's 100 percer~t tn~ncafion took this tack. Rather. 
: i , ~ t i n g  ;icct?pr,ed the i~?athcmntical a~~omaly  isrith which the QPAP bc~ins.  they cllostl 
tixqti;.aJ el rru~ac:k'iion :~pproacli as well; i.e., to cut off Qwest's cont i~i~~ed use of per- 
t~~t:i:ainin"u~~ kb:rst?d ihiraliing on a measure that does not tell us anything about oc~ur-rences. 
i i , l  dcnrorrmrztu, ii'a CLEC has 10 orders and if  the average Qwest intenfal for senling 
rkcvrr as I days, WL. l~ave no way of knowing (to list but hvo esanlples out of n vast 
~dt,lilibrr CIS p ~ s s i b k  ones) ~vhether each of the 10 was served in 2 days. or if 9 were seneci 
rn b c f q ,  zvi~ilc tile othcs was served in 1 1  days, Yet this is precisely the kind oi' 
%ft~n-lkrxnrtnra inloml:ltion we would nced to know if we were to accomplisli n-hat is the 
)t~gjr.;~ily caiucct ~hing to do if the CLECs are right, which is to pay 0111~ for the n~isses 
4rird 1s3 c=ri;."atc :wd pay for each miss accordi~lg to an intelligently arrived at scale thar 
~3r:;1l;tfcs pitymclrts fbr the degree of the miss. 

iYirat I! c h \ , e  here is a neecl for asitht~letical compromise to fi t  the qualit>- of the data we 
Si;~%c. IV \~oP\.; with under this measure. It is clear that the CLEC's, despite tvllat looli like 
:xrgua.rurifs fijr mathematical purity, in fact propose merely a different sari of i~zipurity. 
lirc;v i s  n r r I  8 f:';lurunI or lilgicnl basis for believing that it comes closer. to ultimate renlih 
shaii i i r , ~ ~  lit. one ($irest proposed. Notably, metlaads like those proposed in the QPAP 
Z~sw exjst-l in otbcr plans examined by the FCC. 

81 i d l : i t .  11*~711 grove to be the case that the actual dlstrib~~tion of n~zmbers of misses aixi 
zixeir rl-xtcr~t ~ I L ~ C S  the QPAP a less effective moti\.ator of compliant per-fomi:ince than 
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r v ~ z - . , q r .  ,- , . i ,E~ fq , , t  , ~ 5  t551 ~,l'fiiaf~rratn't'. t 3~11  i t  I~ecn clear tllen that thc base penalty amounts 
" r  4 S t 3  b: - ~ f t ~ : a  fvtf "ik stiel~ :I tilrrnnla, 11 i s  reasonably cestnin to conclude that Qniest 
9, i *vfFb $ * i ~ i  b.3: ti &grcpdf. I t i  g f l i ~ s ~  ,?t;l~~nlii. 

Sk 3,- ts,~;. ;%i $ 5 ~ , . ;  'tl;fmci;~r:. a, b t11:u il~sei-tl;tlg different "A" and "B" \ d i e s  into the forn~ula 
x.-w?$t :~,'ril*t~iti~i;fII> r~$t~.r;lt;r:rtc its t tnpi~c~ on the total payments that \vould be produced 
i -(I=. , % '  G ~ ~ ~ ' ~ . c ~ ~ J ~ c J c s s .  Z-Tel ~nade  a specific proposal that has been 
~ - R s r = h  t; f r  4~rt3sktl.t ~IC:.U$I$ $fli t  t arc: ( 3 )  out ni' keeping with the negotiatiotls at the PEPP 
-;%Ii.oS.t~+ali~t1:, u iz r~ t  1-1.tr I+e>nnii tsciIsotr in tl~eir financial i~npacl.. Had that proposal not so 
335 ,~iii;zt-ic;r;l~e,l tsr +:s, fit~:t~~cfal C O I I S C ~ L I ~ ~ C ~ ,  it might merit closer consideration for 
,~~T~D:~:TAT~ ~1 &t ~ ~ Q W X L  tttb~e, J\S il did, hnwever, the foru~ll fc'or addressing QPAP changes 
l s ~ ~  .$I: ~,jfi?riiii;; Itm5~:b \i!~~ltlIii c ~ ~ t ~ s i d e r  \vl~etller tl~ere are ineans for introducing the 
- , - . .~~*f;kt;t :z i  7. Ziti sfn?t:l;s I . Y L ~ I ~  eclz pnynlents and scserity of misses, witllout unduly alreri~lg 

TSF; L ijii;iti ta\g~cct:ql1~71ls t h i ~ t  came out of the PEPP collaborative process. - 
* -  _ 
jt r a  *.ti+? ~z~tr-r;n;~2rf+,~ f47 ~~l ' r ec t  I ~ I C  reco~n~lletldatio~l to be made here to fine-tune the 
$?I* zf"  p;tx.rtlcxlr ~*n&:lnr \ssitliout tilt' aid of Input and comment fiom the wllole range of 
+ l : . i r ~ . ; ' l v $  IL a 7 0  !,Y ou0t.1 1~ z f ' f c ~ ~ e d .  111 otlrer words, open-ended, conceptual proyrosals were 
:; 2; fr~qib<d r Y t 3  ~ ~ t f i  lit\,t~r, 111 t h i s  CilSe, tlze better approach is to allo\v that consideration 
i b -  f**: ru*rdr,; tr.i ;r f tbt~lttt  I~cttcs su~tccl to a full and detailed examination of ho\v differing 
I+-~." _,?>,,r;,ati. Z L  i ~ - s a x a r i i l  ; i t ? G ~ c r  all of thc pn~~icipants. The Qwest prol>osal for the present 
l i # i 3 : 4 l i * 9 1 -  :i).fci.pt;itc (:~ne;~tts ta tlctect and sanction poor performance in meeting 
J L  ,a L s ~ x - , . c , , .  . i ~ ~ ~ p ~ x a l l ~ ~ c ~ , l  ;& ~~creent ; igl '~ .  For the f ~ ~ t ~ i r e ,  QPAP review and amendment 
j + t ~ ~ ~ ~ s ~ z k < i ~ ~ , ' ~ t  :i ijl privvltic 11 strrtablc pfacc fbr full debate about and consideration of a lllore 
~~~2c~i:r,iir~ta r b , ! ! i ~ ~ t f ~ j  /-'r'cf fi?rt11~11;1. 

$rkf-'-I:recu ting Mechanism 
11:;- r'>SSe$T" pri,~v~tiirv, i(i)r ~ c l I ' - ~ x ~ ~ t i t i n g  Tier 1 payments to CLECs and Tier 2 payrnerlts to 

197 
*+t;ifi$br ~ T S  . l i l ~ ~ ~ t t \ t : ?  th:tf 3rc ~S;ISUCI 011 11101lth1y yerfi~~naizce results. Qwest designed the 
4 ryt # p + t l ~ h * ~ t l \  1t1 p ~ ~ ~ v i d ~  coml7ensation to CLECS and to pro~ride perfonnallce 
r!,&.~'B;ii'.i."~' to ( J ~ c s ~ :  I!IY Ticr 2 payments adciress the Qwest incentives goal.'9s T11e 
1\1-35 ?iP.<4611~~ l1tllr3er ~lle QPAP \viII 131. pl*ovidecl monthly and they \{rill not require any 

f * i " I  
r t t e ~ ~ , Y ~ ~ : ~  h;rrtlz, I n  e:lch rncr~~th, payments would first go to Tier 1. \\.it11 any escess 
, : . i A r  i 1 % ~ ,  z r p  i e , j  I 12th o f  tlie yearly amount, going to Tier 3. Any excess Tier 1 and 
i rbSr i: 1 - t i r l i l l i ~ 1 ~  :ntn(~iiar:; \s.rruld roll fonvard for payment by the end of the year. subjecr to 

iIi7~ 
:?\t~ ,,%iirat$,ti s,S]T 

fJvt' ,'*+;' i bnr'i s~IJccI 3 ifisl-~i~tt* resolitti011 provision specifically applicable to the QPAP. 
! 5  3% J s ~ d . g  .:3jr5irk lilt? gcnerzll SCjAT cfispute rcsolutio~~s to apply, but only in the elrent of 
a~ .~pr&- ; '~~  ,i~-t"rrltg t i ~ ~ c l r ' t .  (JIs:\P Sections 13.3, 13.3.1, 13.7, 13.9. 15.1, 15.2, and 15.9."" 
i Z I ;ax; '!$ arner .%<I LFi:ill said that tlze litnitations on the QPAP sectioils to \vhich 



.-:,1p?~t?".11tf o~i~i;tt*it $~-it: 1>-tqm5 ~ ~ ~ t t t i /  apply b q s  the cluestion of IIOII~ other disputes under 
6~ , . - :  . 1 ~ 1 ~ 1  'I'IIII~: ili nnicr ST) Utal~ would rc:quire all QPAP disputes to 

tv::g,$ ~bit,,Z~r tClc pi;ixr.i51~~15 of' I ~ C S  SGAT (71' tlw appl~cable i~~lerconnectisn 
.L-3;:i:s'.l$t!S - 

- " 

.i, lc* 3 :*.ha"i< ."t.:il ~ l . t . a r  thr* 1 cti:rs ~rl, tn I:~r~gunge rej7laco Lvhat Ch\,est proposed, and that the 
,~$csP:*~,: ~ ~ ' = r ~ : i ~ : i s ~ + ~ l  j71i1i f C l i a \ t l  sl~titlld apply i t)  iiII the QI'AY', not just the sections P ~ O P O S C ~  

PI%. f F a "  2 

*,9,-.2is .*r_:aili! fhl Iht  Iltnit;,tiwn i 3 t '  thc QI'AP dispute resolution 1~rovisions to certain 
- -3rSbd7Ftb * i t ,pL  9g3p~~tf311:rfe. cifing the CS~S~CIICC: (31' Inore than 170 CLECs operating in 
flbtcL< -I st - ~ z p m  ;B reitanal tn pi'cjtecl against the use of the procedures for "de 111ini1nis 

n i  .-a 
T7%ez+?3 5% $t%i&:: 

f$%*&4$rk$+tlf; g&+i"ii II:F:~ t i ~ t t  J ~ ~ ~ ~ I c ) s L ' c ~  disj~i~tt;f rts01~1tio11 111ec11a1lisnl lor QPAP disputes 
:if i v 8 5 a k J u  l;' ~,6Jc~%j3 :-er:ltcPJ1?; ';ts!Ilb71* ~ I X ; L J I  tllose it listed. All SGAT pro~.isions, the QPAP 
st:. Shad&-5f ,  jk:tti,:tfr~' hvric i11cfl1it~I for i l~tlcl~cnde~~t resolution. Thosc resolurion methods are 
,---I ,. d21LI I( x e . ~ i d  ?. ,,,2b, i r ) ~  ; ~ ~ ~ ~ ~ i ~ ~ l t l ' ~ i l ? ~ j  for ( ; ~ ' \ R I I ~ I I I ~  the ~~ lea l r i~ lg  of the SGAT or QPAP. but for 
: ;$- , : !+a ;hint: :~ . f l *+f  tf.i?-f>i: pr\71.1si~~ll:i 1111~'atl n~lcl how they should be applied when the parties 
- 4 : 1 f . J 5  d z t : ~  c ~ ~ f  h;r5 ,~cccjrrerl fhc usc ol'tlie general SGAT dispute resolution provisions for 
ti:,,: :i"n-i. : ) $ C L ~  ~c, ' l i i t t~t i .  I?t(j!i~7 PTC) \~~S~CII IS  have n o  explicit escius~orl fol- "de minimis" 
11bq3"-u:.-"b. F:lilsrlaiptr tksrr i:i tlo rc;tson 1'C)r concluding that disputes are 1il;ely to be less 
wlt5*~7i57n~- .-*$ rt'inic s~h<Y~?t~t in l  \v11cn applied to the SGAT. Neither sllonld \ire here 
{ w ? " i : ~ q f i :  i j i ' r3 l i .Zfr :  ~ % t ? i l ~ f l o t l  1111 f j i i t ' a~ lc~ '  011 a t l ~ t l o l ~  of r ) r e s ~ i ~ e d  immatesrality. 

:'<ti 'I$ *khj~Lb 35,14+ l ~ : c t ~  qf\i&'i~l~l \ir1ly tllc g~:nesnl SGAT dispute resolution sections are m y  less 
i~ir214i,s & Y E  ; ~ b f j j ' ~ ~ i $ b g l l g  IJr)+Af) provisio~s beyond those llsted by Qwest. Therefore, it 

T,;/br"i:i$bk 1%' c1c:ilf' iI\;lt f k  ~ i i ~ ~ ~ ~ l f i '  rcsc~l~tion provisio~ls of the SGAT apply to QPAP 
~ i ; : i ; - : i ~ ~ ~ : ~  t ~ i ; o ! i  i i~g  < s t i ' C ~  \v11t1 ustl the SGA-I- in its entirety or act to rnake the QPAP pari 
4.i; fiicir anicric*ntlectir,la rzgr'rcmeats ii.e.. tile unique dispute resolution provisio~~s of 
; I Z C * Y L ~  X $ \ X W L  i t ~ w t  i q p x q ~ ~ c n ~ s  sf\cx~ld net apply ). 

i B 'l pr i i,:ctrrrrrttlrnairiti~~i~ si:ouid not be accepted, because the Texas azreement refers to 
i:~*Ftkig t r . , r ~ ; l i l i r ~ i  ~ ~ s i - ~ ~ ~ ~ h i r c ~  that illy a fi~nction of Tcsas Collllllission procedural rules. 
rr,~,d LZU:P~:$~*I~: ~ i i ; f >  cii~lltlti~pl;~tr: steps not applicable before the co~llillisslons pal-ticipating 

4 , G'$ j' 

l'?:.,; *,"l" "z' i f ~ t f  rrtbt p'i-i7. fuc: li)r ~ t ~ t ~ r t ' s l  ~111 late PAP payments. Qivest agreed that interest 
,.$ :?.,+ ,+, r ~ i ~ ~ ~ t  4+,ir 1 TL:; ISL~~ cite ~vould be nppropriate on late payments. pro\.ided that the 
*.iilji-  ti,.‘ '-5 jjriiti tip~1! IO oT~rcsp;tylnenIs and ro undespayment~.~"~ ATBT noted tlUs 
~ A ~ ~ ~ ~ ~ ~ T J ; B S ,  imt iik-3urz*icl tllnt Qu-crtl had offered no provision i~~co~-porati~lg it into the 



lrfr f :&~ir rec-t^~~$xtt~~:~~dcd that eadl state's statuto~->~ interest rate be inserted in 
q,.*<- *% :-F3-. , ,--.% 

-rl- 
:%?, -* _ , j+s*l P L Z * ~   hi if- I/-:4:rl3111y f ~ i~ le .  xvhiclt ATi!!T said irns likely to be lon7.- 

gFi*i#%%i~lm: ! ' $ ~ ~ + i ~ i i {  i1ff;tyc-d T!i t'ertttil~iy jxlylnet~t ~?nrtiall>~ cltenied after the tirlle value of 
2 . , CJ\YL~?C~*S j j~~>po~i l l  goes only part of the nx:: to address this 
g i3 :l'i44*rei . 9 fcxihl .thvxi illrrlf:~ nrs i t  npp1it.s the U~lited Slates Go~~er~unent 's cost of 
t g a9.1T3+ ,- * sz sp,t,i r the x t t l ~ e  tlmt ~r~ttst 1 2 ~  replaced is that of co~lullercinl telecorm~ul~icatio~~s 
s +$ $ T ~  ; p3 7 &Z;P a-irsi { i f  ~ntr~ac> i~ic1lrdt.s :I tais of' equity, long-term debt, and short-tern] 
ara+~ = % h 5 ? ~ ~ t : . r k a %  tfebz :.;tics pf'tb[~ttlil:. rep1'esent thc hesl indicator of paynlents tel~tporarily 
, T ~ , :  t LT-c .;? k t  + :fil:,~?trqh ir'z.~iix.i 1t3 iltlri~~g or tlle pendency of disputes, The need for a reliable 
i-ibks~r 2w~2'tfm2rI5 k@,:ifr; dex r h ~  rniiciu$ion lhal tllc QPAP interest rate should be the prime 
rail; g~~n+~.Lix~ujmt  J,$r4y kg rlric rsf rhe nunlerous senrices or publications respected i11 the 
c i l i d i i ~ ~ k >  ?iw tJfp.=lil" %trmlif piirvidc j%f~)f such int~?rest as so posted for any payalellts made 
L+f:L? !;jc 'i<r:L, li$i*k: $3 k~ L$$$!* fGCi\$[3fl* 

8 1 "  ..ti% ~Si%;iq~~Sli,iki69 kl  i t i f i . , f~ .~~ l~y  Q\t'cst lo avoid current payment obligations by clai~l~illg 
2 ~c IS$.: ~ ~ t g i - ~  I i 5 ' i  ~ 3 . ~ 1  ;~r!;t~cil lllilf Q \ \ l ~ ~ t  S ~ I C ) I I I C ~  either have ro pay yendirlg dispute 

$ Z % - * T ~ ~ ! C ?  $t,e diir !L t1t;tkc I ~ ; I ~ I I I ~ I I K S  to ill1 iiitcrest-bcasin~ escrow nccount."'%aving agreed 
k- i:"?b:? liliQrhUcb, fJv.r)~t oh.jct:t~'d 10 being ~.eq~~ircd  to placc funds in escrow pending ." * * 4 , l  

~j$$if*tiSi(- I i-:~~%Sifl$t!lt, 

1%13~~y%~~3ir~i; ,  7 1 1 ~  gtrcti 'i~ini~ l'w ~ I I ~ C I ' C S ~ ,  ebscnt concerns aboul credit-worthiness, resolves 
{Brr haa4ifvd t31u itr:tc i;kTllr: ol'rrlarlcy for the present, because there is not at present a need 
15% h o # ~ ~ ~ ; s ' i ;  42pr?trt ~rrtjil-\\~c~rtfii~~css ill the casc of Qwest. However, there ~vould be no 
-iwrsi 3niI $~ t tx :  pi'rlrl11Bi31 k~11cfi1 i n  i i ~ c l ~ ~ d i ~ l g  a provisio~l that would allow a gal9 to 
n3dv+i+4iiir ~ j t c  irff l~r T:'J nilkc p:~yrncr~ts into escrow where the requesting party can s h o ~  

r21-is~* p k . , ~ f l ~ t p i i  ~1 ~ T O I I I I L ~ I ;  simiinr to tllosc provided by the Uniform Co~nmel.ciai Code 
'C c ~ + 5 ~ r $ *  ~ ) i  c ~ ~ x t ~ ~ i ~ c r c ~ ~ ~ l  t t ~ ~ c ~ : r ~ a i ~ ~ [ y ,  

.f f ~ 2 i l i : b X  k ; f f i l ~ ~ l j ~ c  illlate 
L $,a i -b&! t46~r&)#. 'iiirr a;;kecI tklt ri'~~. QP.4 P becrmle eflective ~vhen a sL7te ppnblic service - 3 

v i - r r c = i ~ i r ~ y i ~ ~ r ~  i*i4:~~~~i~ jfh ~ ~ r ~ ~ h i / t z i t i ~ i ?  I.OI>CII.~. 1 he goal of this reco~nmendation is to pre\.ent 
I r-s, ~ r -  , ~ i r : i - z j j ~ ~ ~  :$ fgii; 141 'C- ~~~~bdi i lcrs  il C ~ \ V C S ~  27 1 npplication.2'0 ELI/Time Wamer;XO 

: B;; . i ik* i  r ;tn! i r l b t i r  :trgrtcti l i ~ r  miikil~g thc QPAP eff'ecti\:e esselltinlly immediately." ' 
* ZT+;-,; j~i7ifk*ilili<%J tiiiii ttjt: (*jiF3:I\IP tlkf cflitctive st:~tr-by-state as oi'the date when Qwest may 
* 4, , A'" <: 

" 7 
$ $  kv L il . r p p , t . x > ~ t t l  irr oaclr, Q~vcst proposed this date because it offered the 

* .$, ' f "  
A , -- 

$ 1  I $  fiSdl$fE*~ f ~ g j  ;i~~dll.lllp ~ ~ ) l l l t l I i i ' t i ! ~ ~  after i t  gets such ~~l l - ) rova~,  alld because there 
* ,+;..+14;!. - <:$ a L ; ~ l t  ~%+*!tq-;~ ~~im:ef-i~itlg t/lc slaiute~ry authority of thc state commissions to order 



5 1 3  2 5 - 5 - 4 s  ; ~ ? i t % ~  I : ~ I ~ ~ E I  ti\:~tt: i ; l i ~ .  j~~dcpcndent of section 37 1 considerations. (?\vest said that 
ri~.; $$"At' :I+ *,i,.Ff-c~;ritltir~p: i t  tlocs not eIren require a complaint. Qwest said that no 
t Z-$ t '  $a- t2~~:1c,rrrst1atctI t /mt  l i ~ e  la\\-s of any of the nine states provide the authority 
lii'q*'z*~~~fF. iiti: J C c t ~ f t f l l l : r r l ~ ~ t l  conlpel the adoption of the QPAP as a requi!.ement under 
%E,fl< ;::'-. 
cjc?i~t;=*% .fi\i,b j . l a ~ f  th;if their :we sufiicient methods for addressing Qwest perfomlance 
g%F;l?Jtfa$ f-i. ct~n~icfc. f .z i t i i~~l  clf'a 271 npplication, Qwest said that there already esists an 
~tyy+a+rrixttefg' &,rz sr;lltgs 3nd C'LItCs ro supplement the record made in these workshops with 
I.-[ rti,:iicr rb;rt ir. mis.r~al ilu.ough tllc date Illat they can present commcnts to the FCC.'" 
t:ri k"lrt ni-.ct % -  stytxcc9 et-t:i! i~ ~ ~ i l l  Ilnvt? ~ ~ l o r e  than sufficient illcentive not to backslide while 

u -i 
)%*. ., ! ;.rpl?!zi~;~lrtan i s  pctlcli~lp I-rcibre the FCC. Qwest also said that Colrad erred in 
*,xti;rnaa:g kS.i;tt i l~ t .  "Ft.tecnnsmunicntions Ac t  of 1996 gives states authority to inlpose self- 

i 14 
~ ~ i ~ ; ~ i ~ ! t t ' l y  ,p,~etit,:ltf j-rt"og~~:un:;. Qwest also ol?jected to thc Covad claim that Q ~ ~ ~ c s t ' s  
;?itttc,lartl. :f~ttmw ttic (I)P,i\f) gcnertllly coi~ld be infened; Qwest cited the explicit 

l l t~~ ir :z i r i ) :  $ 7  ti:&+ pl;~r:t:ti 011 1tt.i ~ ~ S U ~ I I ~ C I I ~  to be bou~ld; I.e., its prior receipt of in-region, 
' I ?  

t ? : i e ~ i  :$'! :'i .ttitXtt.ra.rt: u~rtlcr sccticjlr 17 1 .'- 

t 1-2 l-if??i' ' i i ' : ~ ~ ~ * l i  SO l!rall said that the issue of commission authority to order 
ig3 .fl;:trtritrs rlZ' tltu QI'rtP was not material, 1-rcc;letse the con~mission role in approving 
t-ltt b!'i ; I I T ~ \  clt~irliltst C ' U I I S L I ~ ~ ~ I Z ~  to the FCC would allow it merely to withhold approval 

~ * i ) r , i F i ~ ~ t ~ ~ i ~ i r i ~ t  !hiling (,)\YL's~'s agreement to malie the QPAP effective immediately. At 
~ t l i r  is?;rsr, I:, t .l ' l '~mc \;\'nmcr: XO Utah said, the commissions should require monthly 
?m*j*r&ft% r @  p; i t*~ l i~ t~ lb  tllat wo~lld have resulted under the QPAP, had it heen in effect 

T 1 f b  

.J;FI.#~c~ f13;ir~ 2? I ;rppi.c.i~nl,- 

B ) j b ; i l t k ~ i ~ n :  ~)\L+C:S~'S coilsent to the immediate effectiveiless of the QPAP cannot be 
rfrap&il:ri frrr1tn nity ncticln i t  has talien. I-lowe\ler, such consent is not necessary, because 
rhc: r,sxac" ;it I~aacl 1s not ;vhctI.ter colnlllissions can implement something like the QPAP 
izlrzier tiit:iii' tnvn :tutlzc>r.it>.. Thc issue lllore accurately stated is whether the conllllissions 
~%.:rsit-iaJ ?ell the i;C"C' ttznt they consider the QPAP sufficie~rt to meet the public interest 
ayl,tnii,\:rl clicr, ~f 11: IS tint made cff2ctive prior to FCC approval of n 27 1 application. 

I t 2  tt1:i.t Y I ~ D ~ I ~ C X ~ .  \VC I IC)~C that PA13 wese not part of the landscap~vhen BOC obligations 
CE'V I''wLH@ i~dfff%!i~r\d in the co~ltest oi'mediations, arbitrations, and SGAT approvals. No 

gf.trrnt;,.ilj;ant 112s cllcti FC'C' s \ ~ p p o ~ l  for such a thing outside the contest of 27 1 approval. 
'1 !kc %<!I; X'clt!iOl\ cilcc1 by tile FCC' in support of the adoption of a PAP is the need for 
:s.+.riiz$nw [ria 1loc:~l e s c l ~ a ~ ~ ~ e  mar1;ets \\*ill ren~ain open after Qwest may recei1.e the 
gnw.ct t c l  l?ri~t '~dc in-rcgion interLATA sewice. Given the reasonably long histot?' of 
4-tp\*t;i1tng e , t~  iihr)ttt 1'Af)s it1 the pre-27 1 context and given the purpose ascribed to them, it 

!t%piae;il to conclude t11;it i t  should becoille effective when the QPAP proposes, absent 
%j%z:,:l;4j , - l r~~I l1~s t~ \ i~cc~ .  

.> ~- , " ,--,----r------ 

<>L F-*? l i l i ~ ~ : ~ !  j',4IJ 131 ~ c S  :it ~ L I ~ C  80. 
" - 
r iJ.xg4.f I i ~ t f ! . t l  P,,\i' f3rict';1t l x~gc  K4, 
" $:-.. 2 n l  $.rpl:- f3-h 1' 13rrcf i31 pagc 4.1. 

0: ~ l i :  g f i l f l ~ l  P/\ l"~l.i~f ;if f ) i l gC  3 
a 1 i i 2 :I!IL' '4 +irliel ?;O liti111 Rcpl) !'A/) Bnef'nt pagc 10 



%be ~ t j h  ~,-r~i:nittistarri-ca cixed v.Pc1.e hy the New ktesico Advocacy Staff. which argued 
k%24i G%2xc $5 ,t n-.ii irt' dr"te~.fo~*:~tir~g perfi-rrrnnnce. because (?\vest call present a dated 
I T * , T ~ F ~  431 :nt;tjFi: ;tcfcquntc pt'rfinnlnnce to the FCC. while allosvi~lg nlore current 
I= +- :~ :~~f?~i ix~~c tr I-1? ~jietcr~~mlc. No (-rtIicr special circumstances were cited; for example, 
$k-s~h, u c~i;" fP , r  ~ ' t ; i i ~ j \ ~  11331 CJ\vcstbs ~ v I ~ o I L ' Y ~ I c  pcrfo~mance llisto~y to date was of a nature 
'84~ u $ti!l:l :irttlif i' ~ i i l i q ~ ~ t  01' specinl indticemenrs. The risk of short-tenn backsliding is 
i ittftg*tf~*E tyv tric .":LC! that  ~11rretll jn l i~s~~~at ion  can and presumably will be provided to the 
4-4 i , -Llks~ l lJ  t t  bc relei ittrl. 'The vi~zual certainly that such i!lfo~-n~ation will become a part 
~ ~ F ' B S P ~ ~  1 X C -% ~lc..tiherrtions rrlcntw that there is no cllalige in Q\vest's current incentives. 

llme t t w ~ ; ~ t t i ~ ~  1112 IKSUC ~vl~ct l~er  Qwest shoulci report perfoolmance and presumed 
$*3rs BP%tl! S i : ~ i f $  %het~i'ct'l3 tl0w ;lnd :in)' grant of' 27 1 approval. That reco~lunendation is 
+-$-itatid L I  . r~ i l l  trrn~iile ikrcus to the interim perfomlance inforn~ation that was of concern 
:?- r b :  f i t -<$ licicxtcir :%rl~oe:tcy Sk:lfC I t  wi l l  also be helpf~rl in accomn~odatir~g CLECs to 
1951;  g ~ F ' ~ - t t ~  ci'pill'r~, t i>  f lwi~ '  il~cispendent confirmation efforts, and to the general 
3 I:;~;;?M*FI~IIIII~ t t ~ ~ l t  ~ s t i ~ t : r  bet ~ . C C I I  tile pcl.fbrinance they are receiving and the payments they 
n w  l,tstl~txg, 'l f3e ~?V~AI%l~ic?~i lc t  tl~ereforc require Qnrest to provide monthly QPAP reports 
- r t -  :i T ~ I C  %)lS..ri 1) Ili1J ~ G C C I I I I ~  ~Si'ectisc on October 1. 200 1. 

2 ,  "3tit"nrsry"' at  Initital Effective Date 
-hf.%T I ~ : ~ I C ~  t h : ~ ~  ~~llcln tile QI'IZP baconles efSecti\.e it should effectively calculate 
fe"s~=.rarlsttirc tor :LS Inany priol. months as we Ilecessa1-y to provide that escalated, rather 
iize$a !l,~~criittc, pnjLruarlts apply ikon1 the iirst rnonttl. Othenvise. said WorldCoin, there 
e;*rlilxi trc ~ I I ~ I ~ ~ ~ ~ J C ~ S I  i ~ l c ~ ' l l r i ~ e  10 Qwest and st failure to rneet the FCC requirement that 

2 1 - 
$lb*r*B p~k~lltrrr~r;ct~cxx Ire s:tncticrneci ishen it occurs. Q~vest said that this proposal is no 
i t r f f~ i r~: r r  ~ f i - i , l ~ ~ p t ~ i t l I y  Sinm one ~-~.conwlending tile imposition of the QPAP's payment 
~*:.:j :~x~~ira~i~~,s 17iifiirc -57 1 apl~r-oval.'i' 

!2i~eti4&$trn: ! f:xvln$ clecided that the QPAP should be linlited to perfornlance post-dating 
wi tt.i lwt Z"1 .ippmvtli nnci tllar other remedies apply before that time, and thereafter for 
i. I,i-C.% nibt t'kptiu~~ the QI'AP for compensation purposes, it would be inappropriate to 
bf;\i3t ah2 c)l'.\l) pny~nent stnacturt. in "mid-stream." Othenvise, the effect \vould he to 
atti% t ~ a r , ~ i : t l t ~ * h  ~ ~ i i l p p ~ ~ ~ p r i a t e l ~ ,  give11 tllne CLECs retain for the historical period in 
rjitL'GtllYk i~ l ln t rvcr  rcrncdizu are applicable under their existing i~~terconnectio~l 
+q,i $~&?!fl~~il$, 

3, fr:%P Kffectivcness if Qwest Exjts InterLATA Market 
+C-L'?',i,ti,'T artd Iil,llTin:e Wan~er!SO Utah would continue the QPAP payment obligatior~s 
& * ~ r r i t i  rt)n.csi exit ti112 in-region. interLATA n~arliet.~'" 

Blers4isinn: For t11e same raasons that the QPAP sllould only be effective upon entry by 
t j t r  c*;t t i i t i t  11131 ~lmrkce. i t  should terminate upon the end of Qwest's antllority to s a v e  
I;:*$? rj!%ii 1~,21. 

" - . ..-" -.----,----- 

1 i :s'$ kirlti.il lQi',f) Rricf ar page 24. 
~r,ii;,*! l:r:ti+i I'4P I3rrcf'at page 84. 

?r ! * i Zn:cr,t! i".fif' 13nein1 pagc14: EL1!T1rne 1l':uner SO Utah Initlnl PAP Bricf at page 11. 





a The ui~derlying performance ineasures will have been audited ~ n i c e  b!. the time 
thnt the QPAI' becolzles effective 

I-llc QPhP includes a root cause analysis provision 

Q The Qf'AP i~lcludes a risk-based audit prograln 

e CLECs nnny request their rarv calculation data from which to veri% Q\ri.csi's 
results, and to request audits of individual perfom~ance measures. 

TIrc (.)PAP prc~vicies for nuitits of the Qwest financial system tised to calculate 
C'LdF,CT credi ts.'l 

'Ylzc rbllowing paragraphs address these related means of nss~lritzg the accuracy o r  tllr 
t181n. 

iJ.ivcr;r said that it modeled the QPAP audit provisions after the Tesas plan, and t lmr  it 
incfucted the concept of risk-based auditi~lg, as proposed in ~ h c  rtlport bq- Tile Liberty 
CorwrrIti~~g Ciro~tp (liberty) recoi~~metlding the adoption of nn ongoing rncrnittxing 
pr.ogr.a~ll. Qwest's cotlception of 3 risk-based auditing prograirt \I-ould include nucijts 
It-iggerecl by measur~ments that change fro111 manual to mechanizeti tecl~njques and twrlirs 
of me;tsurernents that have a high degree of risk, as substantiated by Liberty's report. 
Such mcnsurenients will be identified by the auditor and v;iii be scheduled i'or audit over 
a nvo-year cycle. Qwest sought the right to select tho audiios i n  orcier to assure 
r*nnsis\cncy of results and efficieizcy in the conduct of the audit program across its IS 
stn~c" rcgiotl. Q ~ c s 1  argued that compl-ehensive annual audits waulcf tvask resc~~rccs. 
jx~l.tiuularly in light of the fact that CLECs could initiate audits to address any cc~t~cems 
tlxt~ iralay arise in the f~iture."" 

Qwcst firgued that CLEC-initiated audits should be subject to limitatiot~ a t d  that their 
cnsls shn111d riot be chargeable to Qwest in the absence of audit findings that rt.crulci rixlsc 
niztlhcrlal concerns. Qivest proposed to ljmit CLEC-initiated atldit~ to !U+{-J per year, ~ v i t h  
c;xcI? audit co\.e~-ing no more than two perfonz~ance Inensures. Q~veht ~~otetl ~ h z t  rhc 
nunlbcr of C'LECs involved could produce audits of "dozens" of nzeasures encti year. 
I_)\tvcsl itlso proposed that the CLEC-initiated audits be performed hy tlle same auditr7r. 
~clcctcd to p;rfonzz the risk-based auditing to whicb Orvest aprccd.'" 

Qtvi.r:$2 ajsn said that tile QPAP's root-cause analysis prcn-ision. takcn fior~t the Texas 
PAP, pmvid~s a reasonable means for assuring that problems reaching :I~I est;nhlishcJ 
thr~+stwld Icvel will be examined."" 

Qts7t.:s[ opposed the recotnnzendatiorz by WorldCom that Qi\.e~t should twar 1111 lcnsr half of 
nif C'LEK rrrrdit costs. regardlzss of wllether the audit finds a material c~cticit.ncy. Qtsest 
also rltrtcd tf~at the Colorado Special Master's Final ~ e ~ s o r t ' ~ "  ii~cludcd limitations orr 

. . 
" 

I) \+chr Imrr;~l PAP Brief at page 6. 
'-i - 

I&~cl;t Irlrtlal PAP Brief at page 57. 

. . f:)u.cst l~iitiiri P.4P Rr~cf a1 page 58. 
-:& <k~*c-st In~tiaf PAP Brlcf at page 62. 
*?'* " A t  p:kge> 5 nnrl 6 .  
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October 22, 3001 

t B f : i i * t l i ~ t O ~ ~ ~ t a  s~lb-jcct t 0 routilie Qwest also opposed the Covacl 
':I 

$%crj~?irnct~rZatic>n~" for audits of all "high" weighted QPAP measures that Qwest has 
S:?tXcrf si*~;ttft~rl>= 10 ~-ni.et, arguin? thal accuracy of the data. not degree of success in 
rne&tilg tb r  meosnie. in the key to deciding nihrtlier an audit is appropriate."' C o ~ ~ a d  
~ g t r r d  !h;lt tl.itrrt 1s no reason to lilil i t  CLEC-requested audits: they are self-limited by the 
ne~ptrrcn1ctu tll:tl CI,ECs pay for them if they do not uncover ~natesiicrll problems. C'ovad 
.id.;ru itrgtted that the standard of n~ateriality for use in deteriniiiing audit cost 
~~qjx~r,.iibili~?- sllould Ire 5 percent ofthe a~uount of QPAP payrrlents to the CLEC."' 

gijtresi argued that it sltould retain the irlten~al control to Inallage the processes that it uses 
10 E I P ~ L C  ~llrtrf?~r~l~iii~~e mcasure~nents. Qwvest said that its changr: management govemrrncc 
IWl"i."*:;1:% f~\cE~~ties s~rict co~itroIs and that it  will post to an external website material 
l*d3,ungrr:- raflkcti~~p tlio processes, metl~ods. and activities related to psoduci112 pe~.fomla~ice 
ix1casttft~cl12s ;itid rcports. Qwesl considered it inappropt-iate to require prior 
~li~~~~~'ilss"cii)rr ;rl>pm\.cil of its ability to change data gathering processes or- to work aroeind 
icitrl~?tss-)l. pnlhlems or crrors it finds in maliin_g meas~~renients.~" 

&I,! $%*I' :tnil Iiri.rrlclC'i>m proposecl elimination of the restrictions on the t ~ u ~ n h e ~ .  of special 
F3-ht~'lb:% {hiit fql,'flCs cimld I-equest. ATSrT would also eliminate the authority of QIV~SI  to 
$~r$tic*I a"i"drts t ~ f  CLLiC data,"' AT&T also co~lsidered it inappropriate to distafloi~. 
arke~i; i l t  iii C'LtSC-requested audits.."" The QPAP a l l o ~ ~ ~ s  Qwest the right to seltlct thy  

i-r~di;.l~enrIe~tf al~cii~or: AT&T and WorldColn argued that this right nras inconsistent n-ith 
- 7  - 

4 frc: rtc"i*tl f h r -  i t~ticpundcxace .-' 

il'i~i-lJl'trn~'>; ~.cply brief reco~lmmended two specific changes, which it said would provide 
ibi- yrcskrcv stntct public service conunission control over the QPA13's operation: 

* ~lllo\li~itig f'LEC:s to request additiollal audits to be conclucted by the cosi~missions 

t2llon-ing CLECs to conduct additior~al audits u-he~z they can show cause ibr 
I 

!'s'sridChrn ijlso recoliuilended a collaborative. i.e., 111ulti-state, audit progran~. and 
~jlyt'c..ti.d to :lny psovisio~i that would limit public senrice commission powers to recluest 
/ W ~ ~ ~ ~ ~ ~ ~ I I C C - I I I C ~ L S I I I - ~  n~dits . '~" Covad generaally reconitnended the adoption of the 
iirsiitiag lsnguapc of tile Colorado Special Mas(er's R~~OI?. '" '  

lliscassit~ru: The issue here is one of providing sufficient assumlice thai it liigti Ici*el n.t' 
ot'rr~fjticocc car) he placed in the perfonl~ance results that Qivest measures - results that 
itsiil ririvc QI'AP payn~cnts and that will serve as n primary basis for stat2 public sen-icc 

* '" CI+,?C,I Kcply f3AP Brief at page 37.  
( os ;icl I~ii t~al  PAP Bntf at p;lge 16. 

, I  

i ju~">i  ICepl> PAP B~icf  :I! page 38. 
,I ' 

$iz i t t l  Rrply PAP Rlref at page 11. 
' i Qxc.st  Iniuitl I'AP Brief at page6 I 

- 3 -  

4"i;Q'r tnitial PAP Brief at page 15: WorldC'om 11liliaI PAP Brief at page 13. 
'\:\'I &I inlrlr~l PAP Brief ar page 16. 

?<l+!%'l In~tisl PAP Brief at pcigc 16: WorltlCom Initial PAP Brief at page 17. 
\C *ir!tlf 'om Rcpiy PAP Brief at page 5. 

- , A .  l?~'arltll'orn J n i t ~ n l  FAIZ Erief'nt pages 12 and 14. 
- '  L ct\;rrl I t ~ r r l n l  PAP Brlcf i l t  pagc 46. 



crtintrtrsninn O I ' C ~ S I ~ ~ I I  of \\~hoI~\sa1e per-lbsn~nnce. I t  is perhaps not l~elpful to approach 
a11t.i tstrc Ity ixm idii~g n s~nilsle "thun~bs up" or "thumbs doun" to each specific auditin2 
t,r r l t i ~ ; t - ~ ~ ~ i ~ l ~ g  clen'lent proposed by Qwest or CLECs. A sor~nd data aiid~tlnp and testjr~y 
pa-rtgr.un stlottld consist of an untegrated and complementa~y set of' tools; i~ would he 
dr t ' l i ~ ~ s t ' i  it-s C I . L ? ~ ~  311 effucti\*c yet non-cluplicati\7e al~psoach by cobbling toge~her 
i r l i l i !  trlirzl clcmcnts ii-om thc multiple pl.oposals we lla\'e here. 

I Y t  t,iq:itl hy conclt~clrng that the ()PAP does provide for some of the key elenlents uf a 
::outid plugratai. but fhls to create an effective and efficient overall psogmrn that 1viI1 
j ' l r o ~ i c i ~  adequate assurances of the continuing accuracy of underl>.~ng pesfuri;~ance data, 
It. :,lifiPrs From cr3rtai11 gaps that ~vould make it ~u~~reasonably difficult to identily potent~al 
C ~ P : I I I ~ C J  of C O I I S C ~ U C ~ C ~ ,  i t  does not assure continuing attention to data accuracy 
trtdztinircly out into thc hituse, and it pro\~ides Qwest a degree of co~itrol over' t l~c 
pr.tx,pm t h a ~  is 11ot fully consistent \vitIi the need for complete independence of tllc data 
;~~ldi  ting II I IC~ testing psogsam. 

"f 1re~~~~;Jsc.  \t-L' propose the adoption of an integrated program in response to the conce1-11~ 
r;liccd hy Inany pc?rticil)ants. It takes much fsom the Liberty monitoring 
rt~~tam~r~cndntions :md from tile C'crlorado Special Master's Report, chan~ing each to 
rcqwtd to constructive arguments and suggestiorls raised both by Qwest and the C'l.,ECs 
v;ho crrr~~rnilntcd on this issue. The QPAP should be arllellded to esplicitly provide for n 
prayr'arn incurpi~saiing the elements described in the following ~saragraphs. 

k i i~cn  tilt. nnturc of Qnrest s e ~ i c e s  and perfonna~~ce ~nensurcnletlt systecris and 
~'rroccs:;e.s, it is reasonable to conclude that there will be substnn~inl carnl~~c)nnlity iu~long 
the stn~cs. I t  ~vould be appropriate for the QPAP to support car.nmon eni7t.t~ to ~~ro\,iidt. 
thc :issurnnccs that Qivest's nleasure~nents remain reliable. All stakeholdel-s tvill suf'kl: 
st~clutc! t f ~ c i ~  hc a necd to participate in and respo~ld to as many as I 4  different ongcsing 
tcst~ng proprams, bec:iuse: 

a (,)\vest ~vill face significant added cost and resource burdens as a result ol' t f~r '  

duplication that will be inevitable 

e CLECS will face the need to address the same or closely rclntecl measurcmcnt 
problems in Inany different forums 

4 State corni~zissions will face the need for a significantly sreater use of their o ~ ~ t i  
irldividual resources to oversee monitoring and ai~diting cffizr-ts and ti:, rcsolvt. 
disputes about tlaem, 

I'ach slati: needs to setain the ability to assure attention to tts p~rt~culnt. necdl; nt~d 
circ1-:mstanccs, This objective can \se n-ret without unnecessasy cltiplicniiot~ o f  tcstitlg 
cl'lbrts by designing 'and in~plemen~ing them on a cnrnlllosl hasls. A [,ropes propr:ijn 
hl~cnrlti cotlslst of the foIlo\~.ing activities: 

Q Pr.o\iidi~~g for a transparent Qwest process for changing tbs systen~i;. processes. 
mctliods, and acti~ities by whiclt Qisfesl takes mensuren~cnts ~ttldcr cstnbtishtrd 
pcrfo~~nance measures ("Q\vest's measurement regiincn"): i.c., ;illo\i3ing an  
opporlunity for others to challenge such changes 



a i2daptins :I pl-ogran~~ii:ltic approach that will pro\fide for both pre-planned ri~id as- 
nccllcd testing of ~naterial aspects of Q\vest7s measurement regimen. 

I h r ~  t\-v~~-pni? prcsgratn rttcogt~izes the follo~v~ng princ~ples: 

~ ) V + C C S ~ ' S  rneasu~~cment regimen has nndcrgone a thorough audit ancl \\.ill also l~a\.t. 
to l'assfFC(_' n~ustes bcfose 27 1 appr~ \~a l  \vould bc grantctf 

* Ail ofl~cr  tllings being equal, continuing to apply the Q\\lest measurement regili~cn 
\$'ill prov~de sufficient assurances that measured \{.holesale results remain 
~~~Akic t l r ly  accurate 

li~sothr as tilt: Qwest mcasusement regimen remaills static. it \vill he necessaq- to 
esarnine pcriodicillly how and ho\v well Q\vest continues to apply i t  

111 addition to tile pcriodic revie\\rs, which should bc of indefinite duratiorl (bur 
scl~siti\;e to the findings of preceding test work) to be effective. in the shard t e m ~  it 
i s  alrpropsiate to examine the areas that the perfon~lance measures audit, tile ROC 
collaborative OSS test, and the FCC's review lincl to be areas of pa1ticulnr l-isk o r  
i~zstabi!ity 

Q Q\i~cst should retain the po\vel- to make measurement processcs more accuratc or. 
rnorc efficient to perfonn without sacrificing accuracy 

* Thosc changes sllould be at Q\vest's initial discretion. but sub-iecl to suffrcielr~ 
\risibility to allow cl~allenges to the propriety of any cha~lges to be made. 

\4'1tl1 respect to the transparency of cl~anges, we sllould iirst recognize that ~vhat Qtvest 
~c~~zl;irlcss to bc n ~nnterial change might differ fiom nri1at others believe. Tllrre sl\ould be 
;I proccss for briet: regular meetings (once per quarter will sufjice) betxveen Qwcst anti 
111t. ind~pcndent auditor (whose selectio~~ and responsibilities are more fukly discussed 
hciat\-). These meetings sl~ould not include other parties. Their purpose should be to 
rillt~iv Q\t.cst to report on and the auditor to ask questions about changes made in thc 
Qwst ~neasurement regimen. The meetings would then produce reports by the auditor to 
r'ire t,ummissiu~ls and, where the co~il~nissions deem it appropriate, other participants. 

t ' i x  r.estt1es of'the ~neetings ~vould pesmit the auditor to make an indepenclent assessment 
u"l'1xe materiality and propriety of any Qwest proposed cllange, inclrtding. \i4l~crt. 
t~t.i.css:r~, tcsting 01' the change details by the auditor. Tilest. meetillgs \vo~ilrI 
s~ipptemcnt. but not replace the other change management and notification methods by 
\\ tlic11 Qwest \ilould malce other parties aware of tvh.at it considered to be signiiica~lt 
c-hariges to its measurement regimen. 0tj.1~1' palties would be free to comm:~nic:iic lvith 
~ h c  selected auditor any concetxs about such changes. 

iV i th  rcspcct to aud~ting and testing, Qivest has accepted the two-ycar planrling cycle 
~~l'c~posed by Libcr-ty as part of its performance mcasures audit. Liberty's reco~nmcnde~i 
:~pproach contemplated the adoption of a fo1-111al plan identiQinp the speciilc aspects of 
pcl-tilmlance measurement to be tested, the specific tests to be conducted, and the e111itp 
tcr cimduct tllcm. Central to the planned and cyclical approncli is 11131 higher risk areas 
s . i ~ ~ ~ ; l d  be aildited more frequently, but that even lesser causes of risk sboulcl periodicnlly 
I-3c. tcstcd. Each two-year cycle would examine risks likely to exist across thnt period and 



rir.2 prst l~~ctnr?, of testing. in order to detcrmlne \\.hat combmation of' high and rliore 
nnrrdcrafi: arc;:s irf risk sliould he esamincd. 

$ i f $ *  fit51 ?*e;tr crf e;lc.la si~ccessi\~c cycle would concentrate on areas most 11kely to require 
!itllirav.=tip rrz 1 1 7 ~  SL'CCILICI year. Near the end of each txvo-year cycle. planning for the next 
~;>cf;: irii~uttl Z C ? ~ ~ I ~ I ~ I ~ C L \ .  The sI101-t-tc~71'~ needs of the period ~mrnediately follo\vinp any 
r2 1 . 1 al*;4.isi';rl can he hn~~dleil, if they are 1101 addressed as part of the colnpletion of the 
Rt,?t.- ~ * o t t d l ~ t ~ r : t \ i ~ ~ ~  OSS auldiliiig and testing process, and car1 be inco~porated into the 
fd~zi3 !br fhc firs1 cycle, Absent an unusual level of adverse findinp and conclusions. i t  
njcrufif he. rrxpccted that audit work< ~nvould reduce in total magnitude across the firsr 
?&t.ter;~\ cycles. filiing in that case to the level appropriate for a mah~re and \yell- 
!~inctt%jrling mcnsurcmont regi~ilen. The other major factor ctspected to influence test 
fxi?flt f~~;t$ti i t i lcles is the dcgree to which Qwest makes changes to its measurement 
tegirncklt. 

c >i:la\ plittzning shor~lcl hc conducted under the auspices of the pal-ticipating comn~issions. 
ii irl? ilzlnilcct pt:knning I-eco~iimendatio~~s to be ~nade by an o~ltside auditor retained fils 
hx+-bly;ir pcr~odr. Tlic autlitor should bc selected by thc participating commissions, iffor 
i lrr 0l11cr rc:.n,i-on. beca~tse one of'the auditor's tasks vv;ill be to reconniiend the assigrz~?lenl. 
i%i rtl*;I ri~~~-rpl.r~~s~hilit?iility rot- CLEC-requested audits. Neither ('$\vest nor CLECs slio~rlcl 
chc~lkc ittiiiilttxs ~vltosc r e s p ~ ~ ~ s i b i l i t i e ~  include detern~ining ~vhether they shouid bear 
g~as~:trriEallj~ signiticant audit costs, Moreover, die selected auditor must be one wit11 
iili-~itrr.t ;ill pnrticipatits are colllfortable discussing issues and concenls. \vl~ich will 
~ l r / \c , l f i r r~c  jw(3ve ~l~arerial to the design of test activities. Con~~nission selection is 1110st 
1tB7:li,- In pmduce the communications clil-~late that is most appropriate to rhe 
~:arcrrmst:rncrs at isstle here. Finally, we believe that assuring both the reality and the 
,riyx:ur,irrciL of indeperldcnce in the auditor's test work calls for retention bj- the 
rt?rnn.trs~tcjns. who slicruld be considered the clients for whom the test work is performed. 

l ' i r ~  i.sucfjt plarltling and auditor retention work should provide for Qwest and CLEC input 
iir O ~ C  CC~~YI~~IISS~BIIS .  in order to pronlote their confidence in tlie \\:ark to be perfo~~tled and 
tfzu resouruts pcrfornzlng it. In some cases, llowever, tlie audit plan might require 
ziqlfilide:ntrsi~v for ce11:lin rest activities where advance notice could comproniise their 
c f~ icacy ,  

:trir,r;l~r=r mii. alf rile aurtitor sl~ould be to assess the need for individual audits proposed by 
' I '  '1-hose audits should be available for CLEC-specific concerns 01- issues not 
l ~ l t ~ ~ : : ~ ~ i s  t:;ddrcssed blx the plan for the current cycle. ()\vest's testimony recognized the 
SIC-C~! 1i1 m'oiiC[ unnecessary duplication, but its method of minimizing il was aibitra?. 
'1 !I; ii-icfi.pe"nds~~: nt~d~tor sii~ould rex7iea. f LEC requests for audits. wit11 dispute i e ~ < r l ~ ~ t i ~ i ~  
niaif;;bic lo nrl)' pafly questioning the auditor's rscon~~~>endad-ion. Absent dispute. the 
;~;. i i i i tt~i  ~ u r u l d  carry <~il t  an?. i'LEC-requested audits x~hose need the auditar accepted: the 
piitt11-"s ct,u!ci uttir~~ntcly accept or challenge results or t l~e  detennir~ation of need for thc 
aridit 1Itroitgll a i~~i lable  dispute resolutiur~ metl-rods. The auditor's tasks should include 
iielcrrnit~lt~g: 

s Gcnernl applicability of findings and concl~~sions (i.e., relex.ancc to CLECs or- 
j~insd~ct~cins other than the ones causing test initiation) 

e ki;tgnitucle o l' any paymerit adj~~stments requiscd 



a L'mt rcsp~~isibility for the bests p>erfonned, with the test being the ii~areriality and 
ci;wity of any Qwest non-col~So~-nlance \ ~ i t h  measuremerlt requireii~ents (110 prc- 
durrrs~~irlcd variance is appropriate, but should he based on the auditor's 
pn.~kssicrrr;il jttdglnent ). 

Ibe* ~ t z l i ~ s  c:an ncldress their indi\.id~~al needs during the planning process, and they can. 
Rtiltcrld tire!. chaust., com~nission :tdditional testing in the event that a conrrnonly d e r - ~ e d  
piarl firtls to rlicet tlzeir ncads. It is not anticipated that such a unilatesal approacl~ will be 
T a-ricn tirqtlcstclf or+ required. 

123>i'\ent i ~ j  ckud~t progra111 costs constitutes a sound use of Tier 2 payments. @vest 
:?hgruld f i ~ t l z l  i n  ads:ince tilt? costs of the first t\vo-year cycle. v.riZ11 amounts to be refi~nded 
bik-rrlr '7-icr 2 payrncnts as tiley accunulate. In the event that this Tier 3 funding slio~lld 
firm cr t~sirt'ficlen( to nleet the requirements of the progranl. half of any uncompensated 
,tJ?Jrllltlt ia~fvit~~ceci by Qwcs~ should be returned ti-om the ensuing t\vo-year cycle's Tier 1 
c~c;il:rtrd poyrncnts. to be shared by CLECs accor.ding to their pro rata share of Tier 1 
cwafntuti i'iaymcrals fi-om that prior cycle. Qwest \+.ill absorb any Iefio~~er amounts not 
witpsblt: nf reconlpense out of Tier 2 and escalated Tier 1 payinents as described above. 

t)i3AIr 5cctton 14.2 nuehorizes Q~vest, upon Coilnl~ission request, to provide CLEC raw 
~ f ~ t t a  tt'r l i ~ n t  commission. Q\s.est said it woulcl be inefficient for commissions to follo~v 
the C'L-EC ~LPI~-TOL?CI I ,  \sllich \s/.ouIC! be to ask the CLECs directly for the infnnnaticsn. 
i:5it*ext xs~?iiict agree to provide it to the co11missions as confidential. sul?ject to \\-hatever 
ilectsiotls t l ~ e  cnnln~ission later made ~vith respect to continuing confidential treatme~lt!"' 
A'T"QT otiked that Section 14.2 be stricken from the QPAP, because there is not provision 
lirr ~sr;tiittnining ~onficiential i ty.~~~ 

Dfscussiomm: I'ublic service commissions have legitinlate needs for the data at issue. 
Thcri. Is 110 sound reason for requiring them to undertake the potentially significant 
bunlens of'sczking it fro111 individual CLECs. Each state has existing procedures fbr tlle 
IJ-carmcnt of coi~fidential inforn~ation. Moreover, each state should retain existing 
i~1tllor1t5r to determine wllat kinds of inf'onnation ultimately will remain confidential. \Ve 
Iriivr? all-eaciy addressed a similar issue regarding the provision of confidential CLEC dat;t 
tc? public scniice csnmissions in conliection with the thirteenth unresolved Gcncv-(11 " .  I L ~ ) W , Y  ~ t i d  Corzclitior7~ issue (.+!cce.ss ofQ\tlcst Pcmonrscl to I??/-crccist Pclfa) in the G c v r ~ g i . c : l  
7k'17?1.~ C I I T L ~  C'o~zciitio~~s, .Secti017 2 72 & TI.NC~C .4 Rq~o1-1 issued on September 2 I. 3001 it1 

thes!: \s.orkshops. There, \ve recommended language for SGAT Sedion 5.16.cI. I . I .  
S~~izilur ia~lgunge sl~ould be inserted into the QPAP, specificnlly: 

f'~i:~li~itzt to tlzc? I C I - N I . ~  i? f n;s (>;.tier. q.f the Coitziirission, Qiltcst ilicij. jir.i)\-iiic~ 
C'LEC-sj?ecilic dntrr rhrrt I ' C / N ~ C ~ J '  t o  the QP./IP, pl-o\~id~d t/i~dt Q I I ' c ) ~ ~  . s I ~ ~ ' t i /  
fij:st i~~irisrc~ (ii7.i' PI-~')CCC~LII.CJ.F nccc,s,sal:ll to ~ I I - V T C C I '  ~ I Z C  c o ~ ~ J i r / c ~ ~ t i o l i ~ ~  ~ l i t d  lo 

Iji'c\rrrir I I I C  l ~ z ~ h l i ~ '  I.C/CCISP qf' ihc i~f i r i1z t t t io /~  ~ertdil?g 1111~' q ~ l ~ i i ~ ~ i t h i t *  
f~q~v~t~nii,ssio~7 yi.nccti~u.c.v nncl ,/io-ther. l~r.o\~idecl tlzcrt Q~i.c.si pi-o\~itic.s si1i.11 

?.I: fJu.c.,~ l i~ i t ln l  PAP Brief at pngc 78. 
L4: fi.?ctrT Initial PAP Br~cf at page 3s. 



t?c~fir t -  CIS i l t ~  Col?ti l i i .~~iorl ~lii'ect.~ to 1 1 2 ~ '  Cl-EC ir?rlol\~c~d, irr or.tlc?r ru trilu~r 
ir rrr lrr.i-/.scclrrr. srrclt pt.occciur-c?s to tl7~~ii- cor7~j~l~ii~?~z. 

C. Pror~fddrig CLECs TIteir W a ~ o ~  Duta 
i'iTfiT t~commended n deadline of two weeks fI.0111 a CLEC's requesl for ()west to 
pm\-idr. a C1,EC with its specific data rele\,ant for QPAP measurement and paynxilt 
tsurl?~ws.''! AT&T said that the lack of an explicit deadline could :cave Qwest i?ce t o  
providc the data well after CLECs need it.'" Qwest objected to ATBT's request that it 
1% 0171iged to pro\ride the data to CLECs on a firm (as opposed to a mutually agreed lo) 

schcdult;. Q\vest said that such a request would fail to respond adeq1.1ately to tile Kictors 
rt:,y,, riming or volume of data requested) that could materially affect the time in ~vlrich it 
~crnlil  rcnsotlahly be i~ro~,1icled,245 

C.'oi-ad said tlr;lt it requires the coruputer code and process infun-ulation underlying C ' L I T  
i i 3 ~  in orclcs to reconcile its perfonname measurements with those of ~ ~ ~ e s t . ' ~ ' '  

(JIVL'S~ 017~30~ed ATRrT and Covad proposals involving Qwest's uaebsite for post1112 
C:JJiC'-spucific results and data. argiii~lg that its proposal sl~ould be consiciered purt.I>- 
vol~iotary because no other BOC has been obliged to offer such o capnbilitY."- 

WorldCotl~ nsked that Qivest be required to ~slaintain electronic ~~cccss  to u ~ ~ ~ ~ e r l y i n g  
rer:crrds for three ycars, and to keep records in an archived state fc!s all actditic~uil three 

2.1 b 

B)fscussion: Q\tlest should be obligated to provide the data i l s  soon as i t  li'osibly c m .  
!\fore specific dadline language \s:ould not respo~ld to the ner:tf for fiesibilitx &\'en the 
size or nature of the requests that Qu~est lnay face. Nothing i n  the QPAP Iilt-rits those 
rcqtxsfs stifficiently to justifi firm response deadlines. 

Thc QPAP should provide retention periods for underlying records. Thc tlrrce ]re:trs 
reca.r~nrncnded by WorldCom appears at first blush to be a very long period. considering 
ftlc kinds of infomration and the potentially vast amounts of it. f-lo\sez\-er. \VC miiht 
reccrag~rizez that the auditing and testi~rg work to he made a part of the L)f'.+ll> m:ty rrncc)u-t.r 
not oriiy ~ ~ e e d s  for future changes, but lnay lay a basis for- CLE(' rrqriests t'irr 
recalc~.kIntion of prior payments. The QPAP should ailo~v payments la bc recnIuuintcct 
rctrrrnctivitly fbr three years tfrom the later of the provision of o inonfitly credit st:itc.metlr 
or prrynrcnt due date) and i t  should require Qwest to reinill sufficient rccorrl:; to 
de~lton~strak fr11ly the basis for its calculations fix long enrrugi~ to 111et't this ~rot<tlti;tl 
i~cca1cul;ttion obligation. CLEC verification or recalculation efP01-r~ should bc mndt 
rtrasanably contemporaneously with Qwest measurements. Thus, i t  is sufficient tn 
require Qwest to ~rraintnin the records in n readily useablc h1-111 for Oilt ' yc;ir: it is 
sufficienr if the senrainder of the required records i s  retained in archix-ed fBrrn;tt. 

"' .%"I &T Inlt~nl PAP Brief at page 29. 
'. " ATrKf !icply PAP Bncf at page 2 1. 
3.C 

Q~VL'SI Itl~tiaf PAP Bnef at page 6 3 .  
'" C'r?:dl! Reply PAP Bncf at page 14. 
:a- C~VL'S! lnrt~al PAP Brief u t  page (TO. 
' 5 i  cirlrlCon~ Initial PAP Bnef at page 14. 



1f;lniIe. the usc of a u*eb site may prove useful, there is no e\.idence to sup~rofl ti 
conclusion t11;at it is the only acceptable way, or that it ivould el-en prox7ide significant 
advai~tages ~ \ ~ t r  other methods. Covad's request for conrput.er code and ~ T C > C ~ S S  

ink~t~nrition is overly broad. The QPAP, however, should include a pro~.ision providi~rg 
that Qulcst's distribution of CLEC-specific data must be in a i0111r t11a1 \\:ill allo~i' CLECs 
to be able to identi* its nature and content, and ~vill be in a fbnn that nriIl allon- CLECs 
tu tindertakt. the same kinds of calculations perfo~med by Qwest. 

D. l.llf@ WCPO 1'11~ 
Vi'orlciConl propased the follo~ifing payilnelrt schedule fnr late:. incomplete. and i~rcorlect 
rqlons: 

S5.(100 per day for late reports 

s S 1,OCNl per- day for irlcorllplete reports 

r $1 ,GT)O per day for reports later revised by (Stvest 

* $1,000 per day for reports for which a CLEC canno1 gain access to its data 
undei-lying the reports due to reasons within Qwest's control. 

Ii'clrldC'om said that its proposal would not unduly penalize Q\\.est. \vllich alre:irly has 
itrider tire QPAP a flvz-day grace period and an opportunih to escape penallies v..ikcir ~t 

can show that rhe cause of the delay was outside its control. \;IforldC'oi71 alsc) noted rfia~ 
tilt "1'6x3s conrmission set n $5,000 per day payment for Tesns nIone, eve11 ~ I I O U $ I I  SBC 
;itso s m o d  in other states that could apply additional penaltier;.''" 

3-Tei prc~posed 3 $lOQlday payment for each report that is In'lr. rather than the I;1fb:\!'*s 
1l;rf S500'day no matter how many are late.'50 Covad argued that ;lot only Inte reports. 
hut nisi) inaccurate ones should require HTST ultirnatrly proposed the 
:nrjcrptiail of the Tesas approach, urhich would include the higher pnytilcnts nored :~bove, 
nrrd ivaufd also eliminate the grace period provided for in the QPAP. ATkT also said 
thar CLECs are danaaged by late reports, which imiclude data that CLECs neccl to nrakc 
~ imciy  assessments of service that they are being provided."' 
Qu.est defended the QPAP Section 14.3 per-day late report j~ay~ne~rt  of S500 ns proxdicling 
sufficient incentive to report 011 time, after considering the nrr~nber of s1ntc.s for ubhictn 
~myn~el-its would be required and the relationship between p;tyment amunnts and L ~ L I  

nrrir~lser of days that reports are late. Q~vest cited as an esnn~ple the S-itl.Tir,ltf total 
jr:iynlrent that would apply across the 14 states for a repon filed 10 days afies the end oi' 
flw QPAP's grace period."' Q t~es t  noted that the CLEC proposal to apply tile P C I I : ~ ~ ~  $1, 

tach report (counting unique CLEC and state reports) could prodirce 3 $4.2 lrlill~tan 

2 . f ~ ~  WorltlCam Reply PAP Brief at page 3. 
I - . #  .. 7,-Tel Inttial PAP Bnzf at p;~gc 34. 
' ' ( o\.tcl lnjr~at PAP Rricf at page 45. ,. - ,rhTlfil Repfy PfZP Rricf at page 16. 
' Qwest lttitral PAP Brief at page 37, 





pa?-nleltl fi31- tile same 10-day example that would cost Qv.-est S';O,UOO unilcr St'ctic~rl i 4  j 
118 1101!' \ ~ r l t t ~ ' ~ . ~ ~ '  

Q ~ ~ c s r  said thar WorldCom \vas In error in zsserting that rhe Texas p l : ~ ~  111ciii~f~d ?Ite 
rex-rsii~rt or data access payments. @vest also said that tlw 55.0013 per iiay pnyi11e11r 
ivcbuI$ yield a 5700,000 ( 10 ti~tles the QPAP amount) for :I single montlxl). set aircpt~ras 
Ehrn were fited 10 days after the end of 1112 grace Q\~c...;t also :;:itti t l m ~  the 
CLEC proposals provided compensation \veil out of proportion ivith the 1.tal-1x1 rrt ihcm, 
hceausc QP.4.P payn~ents u:ere due independently of a repor1's filing, nrrd CLEC's corrtd 
sti31 set access to their underlying data and request audits. rt:gnrdlrss of tteht.tiret- reporb 
aniired on time. 

Discussian.: There is no support in the Tesas plan for tlhe inxpusitiorr of iiq~td:ti~ri 
paynaertts for reports that are inaccurate or for failures to provi~it undcriyitlp C'L!;;CS r331;t. 

The. Tesas plan requires payments for reports that are late or in~t>mpf~irl. Fcrr c:bt'tl 

inissing ~nteasure, the Texas plan x\rould impose n penalty of one-fifth the arniirir31r for 
failure io file any report at all. Reports \vith olnissior~s have iiixn~nishi.ct t aliir, Tile t3ibC- 

fifth tjctor of the Tesas report. subject to a cap eqiral to the claily amt?ttl;lt forb 1':ritnrc. r t i  
t7le m y  report should be incorporated into the QPAP iE orcic~r to give at?cqrn:itt: streirgrR ttb 

the late-report provision. 

Requiring payments for inaccurate reports is troubleson~e. The QP:"rP ct-~r~sists of ;i .i,k:;r 

nunther of rneasixrss; it is not realistic to expect that no 'rp01-t \v\;~tjlci ~zt cc CtttIk3ti1 '3 

measwe that wiIl Iater require restatement. CLEC propctsals prt-n.idr. rril ytii$:kiica. rtt 

detsrn~ining what is an adequate level of accuracy: i.r., tht: le~el 31 it-Itich ilt: pzsynrenr 
M-ould be required and the payment scale that would pri~perly corrcintc rt-, the ~r"vc'w;~f? i>E 

any inaccuracy. 

R;lorea\'er, the QPAP should encourage correction where wasanted. not riisci~~imge I! t ~ t  
ir~~posing potentially severs penalties. The better n.q to deal wilh tllc acc~tra~?;  i~f'ri'pot't* 
i s  to include the issue of report accuracy into the risk rtrta1.i-sis t h ~  'tvill ht: ilsed to 
ibmlulate audit plans. 

Sinlilarly, liquidated pny~nents for an ir~ability ro rnect dcar2lincs ftx 1~rot-itJit'tg ;1 CdEiFi 
xvith its specifk data are not warranted. The auditing program siiroulrl catihiltier C'LfiC:- 
specilic and CLEC-aggregate data in its platming. If there is a persistent fi~il.urzr t i ?  
provide CLEC-specific data, there will be reason to scfdrcs~ i ts causes i r l  :~t~clii:;, giuczt 
that such a failure is all but ce~-tairi to raise cluestions nbcrut tl~r ~tci'tir\~cy ~ t t '  l t t t  
i~sernsuremerlts that Qwest makes. 

We come now to the question of paymenr levels. Z-let prcrposcs ;I ret~xctclq. ttz;lt u.uui,t 
produce penalties that aie url~easonable on their. face. Tflt Tcxrrs pn::frli'~~t t:pprtzauir !,car:; 
a much closer relationship to \\+st is reasonable. So:<--ever. wc Jcr r red  to bc ~ r ~ ~ r r d l i ~ l  i ~ t ;  
the fact that Qwest, unlike SBC (which inciudsd both the orcl Soc~tbtt.rlctcrn f3cli and 
r2mcritech states) is approaching its 271 -authurizatic3r.,riztio process on, a regi~11-\~i"tdt' \lasth. 
The Tesas Commissio~l and the FCC may not yet have cnt.~sibcred the cfCCcl r ~ t '  

accun-iulating payments from the same reporting process (assurnit~g. af cuursc, thart tttcrc 

,=. - ' Q\vest In~tial PAP Brief at page 38. .: - Q\\est Inlllai PAP Bnef at pngc 38. 



$%if3 he rzric or. a l'csv P h P  reporting processes used by SBC). Iiowever. that does not 
mc::trE 13r.at t l~cy \vill not be considered when the number of SBC states where 271 
;11+prt~vnla have been granted grows. 
as-  

7 Imsb_.fc'fi~sc. consider it reasonable to examine payments in tile contest of the way that 
4,1$ei,t 1%-ill 111ake rcpnr.ts. u.hich is on a 14-state consolidated hasis. Ass~uni~zg a11 14 
st;atcs, the pa>qmer~l letxls that Qwest proposes are substantial. but there is a questio~l 
.~Pciur wtterhrs an ind~acement of that magnitude will be sufficit:nt. The $70,000 payn~ent 
that Qnvst shmsred as an example is not much money when conlpared with the amount of 
!~JI\G: ;tttcl cl'f'01-1 that \vill be necessary to produce QPAP ~nonthly reports. Paynlents at 
Itla& Ict~cl arc sufficie~it to deal with s111all delays, but sl~t.suld escalate over time. 
1itrra:ngnizing that the QPAP already includes a grace period of one \\leek. the payments 
allioulct cscalntc 21s follonrs: 

m Sccsnd-weel; reports: $SOOlday 

Tirild-\ire& reports: $ 1  ,000/day 

* Sul.,s~hqut.rrh.-ti~eek reports: $2,000/day. 

O3tct;t rcnrains prorected against undue gro\srth in payments by vil-tue of its ability to seek 
,I ts- is CF. of lare-1-eport payments. 

KX* CItPtaer Issues 

t\T&"f urg~tcd illat there should be specific lang~iagt: precluding QPAP recovery in rates. 
r'i7.4kT rccixnrncnded its language. because Qwest has proposed none."" Qivest said that 
tnnpagc i s  not necessary, because the FCC has already made it clear in prior 271 orders 
tllrrf PiLP payments may not be recovered in interstate sates. noting that the N e ~ v  )-urk 
t:a~.nmis~iiarr r~iadr a simil~zr detemlination at the state 1exrel."- Q\t.tst 3150 noted that the 
r.t:quisement [hat tvholesale rates be set according to prescribed FCC pricing methods also 
prt.ilurlt:s tht. inclusion of QPAP payments in SGAT or interconnection agrcenlcnr 
I,Rlf c'S,Z:b 

niscussicln: We believe that neither the FCC nor the slate corllllljssiorls require guiclanet: 
i i ~  l i ~ \ \ ~  or when to determine what to do about QPAP pay~nent recovesy in rates. 

B. .Yo-.4 dntissio~ts Cka L I S ~  

E,l,,I Till~ct Lt'arnm1'XO Utah and Covad argued that measurements ut~cfes the PID rind 
psvnlcnts haserf on them should be admissible as evidence in other pmceedings; they 
~vi;,ild drlcre ()PAP Section 13.4.1 ."' 

fl$iscrsssitsn: The objective infonnation ser forth in the performance reports is indeed 
?ititlug e?k,irfence of the characteristics of Qn.estqs performance. The use of that 

" ' "  A'TL! l  Inrtlnf PAP Brref at pagr39: M'or-ldC'orn Initial PAP Brlef at page 4. - 
CJtsest In i t~n l  PAP Brief ;it page 72. 

I. 

Qursr Kcplt PAP Brief at page 47. 
r . t  1 ,  - 
, r 1 4 lrnc li;uncr'X?iO IJtah 11litial P.r\13 Br~cf  at pag~73: Coyad ln~ticll PAP BI-icf at page 44 



i~~for-~~mation to show what Qnrest's pedomla~~ce actually was s;hould not be consirajned. 
7'11~ QPAP does not do so. The Section 13.3.1 restrictions apply only to the existe~lce of 
ei'ie QPAP and to the nlaking of payments theremder. Given the nmultiple purposes nf the 
QF'AI' 2nd given the availability of the underlyins perfonlmance data for use as c~'icienct.. 
this aarr.on:ly dsaiv11 provision constitutes a reasotmable approach. 

C <?!rv%?'s Responses to FCC-InitilPteCf C1tarzge.s 
CJ'itre~t citecl three proposed QPAP changes that Qwest said ca~ilc' fro111 infosn~af FCC' 
ulput, nn~d that Qtvest noted were not ob-jected to or con~mente:d upon ;it the hearings on 
tfrc QP:~]~:""" 

Elirmiinating t\s70 families of OP-3 sub-measui-ements. so that no missed ardcr 
'tvi;y~zld go unco~~mpensated (accomplishable by strikins footnote "c'. to QPAP 
Aritnchment 1 ) 

e I2t:nloving the adjustment for Colmnission rate orders, which adjusrmc~~rs h;tti t 1 . t ~  
effect of reducing the total a ~ ~ m o u ~ ~ t  at risli under the QP"V 

Making two changes in the statistical values used to lest Tier 3 parit:' 
mensurements. 

8'Piis~rassiinrn: There were no objections to these changes by any pnrticiplrn~. They should 
iocu~porafcd into the QPAP. 

Sccrion 11.3 provides that a state con~rnission lnay reconmmencl to tlie FCC' that Qtvcsl bc 
pmt~ibired from offering in-region interLATA services to new customers in tltz event t1wt 
the annual cap is reached. 

Biscussiosn: Apart from the QPAP, colnnlissions may rscommel-rd sucl~ ri:lier fist.  

innumrr.ab1.e reasons other than the fact that @vest reaches tlie cap. Ti~cy ma:. :~lsis 
sccurnrnend other relief when Qwest reaches the cap. It is self evident that this scorioll it* 

ultcrly \-alueless in providing con-m~issions wit11 any power that they do not ;\h-t.:kd>. 
pimess. Therefore, it could only be read as an irldicatiun that comtnissions :IpI,r'o?-lng the 
p1a11 have agreed in advance that they would self litnir their authority to re:iponcf to fiil~~i'c 
cirountstances. That not being the case, the provision sliould be stricken, in nrdrr not to 
ciourf the legitimacy of or weight to be given to any Euture comnlission actiorm other rtinn 
rtle ones rceited in the QPAP. 

"' I$~.~<-st lnrrfal i3,4P Brief'at pagc 40. 
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GI-oup considel-ation of a posl-entr~ perfo~~nancs plan bcgi111 In Xrrgtt3t 2tlt?t7-. ' ~ ~ ' l t i t  ik 
c~eat io~l  of a collaboi-ative process by the @vest Megion;rl Ctperi1,tirtg Ctsinmrktce rRWt>C-r, 
Eleven of the I4 state public ser\.ico commissions \virh f.esp~!r~sihiiift fur r'eg~!~fl~x$ 
Qwest local exchange se~vice invited interested piirtitz-s tcr- p;rrticipate ill n "R1.8C TqFif'r" 
collaborative." The PEPP Collabarative process inclurfed five ~ ~ ' ~ ~ l t i - d : t y  ~tt>t-il\i1:7p.i. ,i 
number of conference calls from October of 2009 to htny at' 3M11, :tixiii iltfiilt'rt\ir.- 

exchanges of proposals. supporting darn, and othcr infom~aticun ticsi&rrcti r t l  cev& 411,. 
creation of a consensus plan. Tho PEPP Cotlabr?ratisc ilat"ticip:;ritc ir-~ilutit:rl i t s t t i  

nmembers, AT&T, Worldcorn, Z-Tel. McLeod. Escheinn, orhcr- f 1-Ef'i. "i'~~utt~uc~:ricr: 
Rell and  west.' 
The statistical methods and the payment structure of the Tzx;ts PAP upprui cif I.$) s h ~  Fl-4.' 
senled as the starting point for the PEPP co1laAor:lrite. 'The 1*cri9:tb<!mri\ rt:,.;a~i~cet 
agreement, however. that bencl~niark measures tvot~ld c1u;lnge Srci3nr ti .~tuti-rai:,it dyprdj,~tl 
to u direct "stare and compare" method. The PEPP ~ntl;ih~rdi~\i"s: 3 1 ~ ~  rkgr~~t l  ~ t r !  ~ i i ~ i i t s ~  .t 

number of the statistical methods applicable to the parity nte;rsure:&, Tbx QLF4P y ~ t Z s q & ~ * c - F  

tile two-tiered Texas payment approach. under x~hich Ticr t p:Iyrt-rolit+ 20 a" cLi!C'% ,tn~S 
Tier 2 paynlents go to the states. The QPPrP also eh.;lr.i~rtl tile "ftxtts nppr.r1=tc41 %r> , isit tr~jz 
to the payment escalation metilod Ifor consccuti-*cc t ~ c s t ~ l i l \  of r t l ; i~ i+ '~ i  pcrffintialniix'4 ,i 
corresyoriding stepped de-escalation process. The IQPzltP ;xlrr_t etittrin;zirti '9h,t;t< gtsciit 

pa ynlent caps on individual perfor-mnrlce i-tic;itsuret; iesccpei riig kfliitkg), rci.trr/ctt\:cd 
collocation payments, 31id raised Tier 1 perf(~nasner: nxcnstirel. k:i.lwijfil:cf ~ $ 4  "rriciirti~c:" tcl 

"high."' The QPAP differs from the 'Texas phn in a ntirlrtrcr frf' utfrer "rqtf:.ck r t s  tt i'il 

These multi-state 27 1 workshops have bectt procecciirrg iir, ~ ~ t a ' i 1 1 1 k t  st I tta liir: ~ ~ ~ t a a  t ; tw .. 
the PEPP collaborative. After it nppcarecl in &k:~y cif ZIN:EI tFlitc f.,rr%Bts:r Fkt:ftt' 
Collaborative efforts were in swhstantiril dcrubt, tltc revoff: ~"vtn~tttis'i/rlt~.~ t 4 m i  p;u:,il yt4tti:rg 
i n  these multi-state warkshops decided that tht. acctinn 27 t * ; ~ a ' f ~ c ' ~ ' f i r ~  ~ t ~ + p = ~ r ~  . x i  FF:I; 
perforn~ance assurance plan expected to he fiIect by Q u 0 1  FQIF~'~P) ~ c \ c y i t t r i  PIE*L~ 4%~: 
co~isidered in these workshops. Later. tile carnmi~sitm~ of Ncbnb&t trrrc.f % +i+. t t t r i r7~: l t t  

also decided to participate in these ivorks hops, irrst~far. r!tq ~ . ( t .$ i l f . j  ;tiltit e x  4 ~l'iit~ glttlllta; - 

interest aspects of the QPAP. Our multi-\titic 271 ~ - i j r k $ t ~ t k p  ~ ~ : i ' ~ ~ C  ikrrw 'tt:~;ltt: l%~-~ 
consideration of the QPAP in the 37 1 contest. 

A telephonic procedural conferenct. en.iucd on rlrusrsat 1, YEXlt , k%'cx rFtc it+.+! 
panicipation in that conference through :it1 e-ri~ail itr~itihiolr tlr;!~ t t : ts  w11",$13 Eiie -=rri. i r  c 
lists being used for these workshops nrld for tilt: PEPf C'rrl$:lbt~-\frni urt.  S t;crv i~ I?;'.*,t!f 
participation in that procedural confizrencc. n3hicl.t irrc,.fttrirtt \fate t v i i I i r c l * r G i z  i r i  a t !  t L, 

CLECs, and public counsel not already invoivcd in r ! ,~  wtrsk~ht~p;, hT~i-,t t t t  fht* ile::.. 
participants were either involved in the PEYP Cc~ilnbiiratis.t~ c + f i i ~ ~ i i ,  t t i  2-  F i.if~u,ve-rttrr~~~~i 
before the Washington or Nebraska cnlnrni5sitm5; htruct'cr, b.csnrr: t * t f S t c k  T:,ri$ fvcsi 

' Qwest lnitinl PAP Brief at page I .  
' (J\ilest Initial PAP E ~ i o f  ac page -5. 
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" i && t 5 $ 1 2 5 )  ir~acrive participants i n  these workshops or sought irrtcrt'entiot~ in thsrit .rtirra the. i a * 

to iilclude QPAP considerarion in our. scope. 

The results of that conference were used to establish n set raf pr~:icedur.th> arid i.,-hci.c$trtc f g r ~  
producing a report that would psovide the nine commit\hiott_* l~t-irlt n scrit"~+ tif r~rty'i:k~ecL 

conclusions and recommendations addressing the public izsrcra-%t ii31irk r;+th,eJ ERC 
QPAP. The procedures allowed all participants to fiie cumtalcnth ;aziJ f e ' ; \ . t t ~ ~ ~ ~ ~ ~  122 

respotlse to tlie QPAP, which Qwest filed 011 or ahotlt Jtrly I b, 200l, .mcZ irr sua??ttritt?ttall! 
the same fo1-111 with all nine commissions. Qwt'st \Viis tfici1 pe1rmitic3 m Efr ~~r~-lw~xf*iaxg 
responses to those comments. 

Hearings were scheduled for and heid during tfic weeks 14' A~rgricr 13. :arixl A E ) ~ Z ~ % E  It7. 
2001. Those Iiean'ngs included direct. rebuttat, :trlri sac-reburrat tcstitaiit;: FEI ~tll-, i 4 
witnesses testified ciuiin,o seven days of hearing:\. 11cnrct tesrit~mnj frot~x f'tkrl f r f i y + q L ,  

Michael Williams, Karen Ste~varl, and lu'ttnc~ Luhartrer\ky usl' ~ J ~ S C L ~ E ,  Qfeatyc 4icst't1 : r t  3 
Tel, John Finnegan of ATSrT, Chad U'artlcr of IT't~sidCarrt. %I:trjiltl C:iriffir:g (if Ell;: NPJ 
Mesico Advocacy Staff, Rex Knowles of SO Utah, Tirrr K;ijicle r4E 'f'inw ~ ~ r l f ~ ~ ~ ~ ,  i i~ 'nr i  

Timothy Peters of ELI. Main bsiefs, due to be filed by SrpietnEscr !Pa 2fW11, -,.aaas fir3'171 

the Wyorning Consumer Advocacy Staff, JVashinplrxr F%j\irlii;: C ' E K J F ~ ~ ~ : ~ ,  iJI_-'rei. k'ot i t tk-  

EETflirne WamerlXO Utah. New Mexico Advccacy t"ji;lft', %'r~rl~it-orr~- ,ATt'k'Ih ; : e d  
Qwest. Reply briefs, duc by Scpter~iber 20% 2lM f , c;art.rc f x t ~ r r ~  [ha: X*J i ~ r c ~ i , ~ ~ : :  t -e~!t%tr i t~er 

Advocacy Staff, Z-Tel, Covnd, ELI/Tirne 'iVnmcrlS~''1 Grit 'f.t ,  %"j~\x  %Icttci '  ,"ad\. iicr~;i, 

Staff, WorldCo~ii, AT&T and Qtvest. 

The evidence here demonstrates that rhe PEi3P e'crfEah.t"tp;a$ii'r: ptrwe.te liv,14 C T ~ ~ I ~ ~ ~ T C ~ C U * ~ ~ I ~ ' ~ : ,  

1x3ell conducted, subject to wide particip~tian. and tIxt>t.iu~~gfi t t ~  tri&cfr;c~\r@g kfxc Fe.il-,ti;i r.raaRGli. 
of issues and subjects appropriate to a past-crrtry ;+h%uraklcc p/,rtl i r k  thr" fy%rc: ~fi~*s:c:c;l R) 
the FCC. The participants, despite their tvidcii: c+It;c'sgirr;: its\?-.; ai-ad ~ f i ~ f t $ ~ ~ i  ir~'ip~ttget-t~c 
with each otlies's positions, eviclenrly s~~ccce~i lcct Sn i'r:ircJltt~j~ d I,iii;i:g tltttt$!ic,"i : ~ f  
agreements. Our purpose here ~ ' 3 s  not 10 revisit iisrcenrunlr ;tirda~f> rnLit!c S~~ttwt it ttsb 

it to provide an open fon~rn for intraducins propo~iric~c.mi~ tur arg\;r~rut:nri rfr,~! sct"E+*cctr? 
raised before but should have been, consicicring tilt: ilt~rt?prejrt'u'~+:~vc . ~ i ' ~ t  t r p l 1  EII%IPP?~F- "s.:! 

the PEPP Collaborative process. 

We dicl not establish a firm rule that stjor~lti prccIue!er nt.tv trk F.~tt:trri$t\io~*$~t f > r l * \ t z t t a ~ * ,  r* i '  

proposals; however, we ciid infornx tftc par'licx titat ,4.ixt.fr pttiiStit?~t% OT: J I ~ * ~ ~ ~ L I , L F ~  M 1 3 : t / l t  

require a strong showing of propriety and nccd, Icst vx+ rib& dier;ipsrui;t rmp~stmtnr $aai,~~tvt~, 
reflected in provisions agreed to eittlcr \~it;il~iri~tsualy i ~ f  waril; :kr? IEI  r k ~  fiZ.ii3Z' 
collaborative process. Cieru-lg, ivhcrc agreelnl'tll 5 l . k  ~ti:ii.htiii f fit* r i t $ l  $ : , f ~ ~ 1 p l ~  r t % ~ ~ . i ~ ~ : ,  $i. i~ 

needed to be careful not to support an in~prnvt.rracttt in v+l.tar p,rrtj 37; tt i - t j j t h t t i  ~ t l r ~ ~ ~ r ~ ~ ~ ~ ~ i i ~ ~ ~  

what had been given in returli, This 1.eport i;zrgcf) uttfdre*;~:-. t s ' r i ~ c ~  t>11 I ~ I Z S ~  t x ~ t t * .  c?ha,~i 
rl~e~its,  but there are a significant number of c;~scs tvhctv ~rr;iin~rrirtir,~: !!it. gcri;+rai tx,~Xutr6s+ 

that resulted from the PEPP colI:~bur:ttitl: ca-h~rf:'i'itur,cd rl-L ~t> t i i l t r i * t : l ~ - .  ~ r j d  

recon~mendations. 

Where a participant coulcl shcrtv tirat suhsi;rt~tt;tl or % : i > t ~ ~ ~ t ~ " ( t '  ;tyfC%:i"ff\fgjt. %,L. rct,kL.8ir:~! 

during the efforts of the coIlnhorrrtivc, thtc thuh: iE$:Wt;'kfte'&t * ~ i ~ : ~ i f j i , ~ &  h i i v l  ;.ic,,r 



dete~nlinative weight, when esamining ~~rcviously rtlrrfrist.tl f? f~ f i r .?~ ;~ fz  PI. F ~ % ~ ! F P W $ ~  In 

opposition to those taken earlier. ,4t the time af ttinr rrrtirrg, i t  ;tp~z~.'.irt~t friiz~r il~i- 1+14 
report issued by those administering the PEPP CoItatt~r;~riat. i t rc~ce~t '  thr~t E E I C Y ~ '  x . : ~ ~ b  ,I 

comprehensive and fairly colnplete listing of the arws whrre ik,prcrsnrznl a!=re re,:;f?uk2 ,r;-rtE 

of the areas where disputes remained. Hon~cver, ttte e~iilcnct. 1% rl~c fx t~t=k,*.,..Fxi+pe.. rrtark $ F  

clear that the collaborative process reached rtn ahnlpt end, \\" i t t i  rlfi ;r\>it ir)  t t -  cf)u*bIi:,F~. 
ivith certainty that i t  had yet run its full and naturnt cuuust. it ish re>pci~lt kt) ;j~%$i)t"-~iffg C Z ~ S ~  

issues to be raised. It also became clear. from t 1 i ~  evidence rh+)t i f t ~  repctrl, * ~ h &  i k T t r  B J ~ &  

well prepared, did not reach the level of undcr l~ ing  cittrrii thnt ftroic:f i - i ~ ~ ~ t ; i , ~ ~ ~  it' 

explore fully all of the nurnerous arlcl complex stlhject artxi. in1  i r l icr9.  

There was also significant change still taking pk~cr  at tile ctnw ot the gE'fZir2' <":~Et,5bo~.%P~ic 
efforts. As AT&T noted. the PEPP co1l;iborntit-c iiat ot~ty Itit m;t:r) i*$zite; ~ t t r ~ h i t i i ' a ~ i t -  

but its progress was halted abruptly -- just ttvn ri;~j\ after Qtilc<t ~ ~ f ? ~ ~ \ t t i t ' d .  ,a ikC.6 t '9f 
proposal. Moreover. the QPAP filecl by Qwckr 3t i  t I tckc.  prrxct.t:dcnt-. ~ i ~ ~ t k . ; r r t l c  rlt,tfi!iL:,r! 

"I changes from that last one provided to the PEPP c ~ ~ t l u t ~ c ~ r ; s t i ~ ~ u ,  

C. Sespe of TIzese Prrrcedl'rigs 
ELUTime War~-nerKlO Utah argued that wc shululcl c;cx~c l \r t ,~ t -  '.Critb:tkv ~ \ . r > ~ k ~ l 3 i > ~ ' ~  

develop detailed QPAP Itmguage. ~xiucl~ :IS we h;rt;i;. hccfl iiaing nt-$fh srsgccf 14% $ti& T 
i n  the 271 worlishops. citin,n the fact tEr;ir ever1 Qwcsk Jrl~\ trail r"~eti Lmt~  tkh,if ,aBB t%a-' ffnc 
language means.' 

Discussion: We have 11eru-d detailed cvicfcncc br~.id ;tf::g-Jtkwnr :rPi%t~t ttr-c YJ I * - t r i ' ' .  
objectives, approaches, and impleme-nration details, %'t: (c'i .tir'ii~i~r- CFIC ir~~rtlf %~&#fi~1v, ' i i f  f ~ t  

allow a reasonably full understzrndirtg crf wh;r! €he i:tng~taga nf i l l ~ e ~  Qlr,-'if? r; t fE r i i u : 4 ' ~ ~ t f ' l t i ! l  

and how. should it be adopted. Cen;rirrt?; the yznnicr, currr~trncilft:sf ilrrc~anzrnt :&r &r 
very fine level of detail when there tvxlre pmsiciof'rs of t-niti'ix-111 t t b  2h3rhr. f t  $% &L*S t 3 ~ ~ t r  t i t  

the rules goveining this pl-oceccliras tir;ti ;dl ~ ~ ; S P I C \  $3;' i l . i \ i '~~~:rt3 xkt,'rc :;rib/Etr\kritila* K ~ I  

commenrts, testimony, and argument. Cert;liniy. rhc aohi68\r~,t i-tf irll e!n2 p,sr.atet$ ~ ~ ~ w ~ F I c ; !  $ 4 )  

reflect an understatiding of those niles. Mt)rct l iv~~ .  'CYV i t t$()ki i l l t f  + ~ t f  pYfrtib:~;l+iriti. bli ~ ~ 6 1 . b  

from Qwest interpretations of arry langubge c.cm.itidc.red s iigttc, c,:.i~ia!r:utsr~tcr~~. t ~ r  1l+ikicl9. t7c 
of concen-n. 

The fact that IIO one Qwest witness cuuftt spc:rE; ra ahi: fi\r;tsrirriS r ~ t  ,tit allg $$Ek"iihi'? 
provisions is testament riot to its traguenccla. jttrt it+% ht.;u;nitlt .\&ti ~ . ~ t r t ~ j > k r ~ i ~ >  %Vc* 
the record adequate lo render corrc.iur;ions trtr 311 tatale-rid iwitzei. ec-. iphit;~f i :  kipc 

docu~nent*~ satisfactiorl of the rcle-~nt.t: poniuzz of iktc palrfii irsicacil!: ts7>t t t i  tl~kicti 
FCC subjects 37 1 applications. l?'c rir, n;st fitccf I;tt.-1.ptr;tgc. oi <It'htt&rir; ?.\t:rE.+hikxgf. t ~ r  
necessary or appropriate. 

- 
' P o ~ t  O i f ~  P c I ~ ~ ~ ~ ? ~ N I I c ( ,  PIIIII Fino/ CCllic~h:r~r~ti i  ir f r i t f i r j i i t ~  5 .  %tl:r-2 3, 2iVti. ' t l . . ~ ~  t r ts t ':i. . =:I~~LS~&:I~L .~J:TVZ~ 
Gm:tp (MTG) and the iintional Regulatory Rcscaicir ln\rttttti: IMRI.IIf. rr i tr ib i i l : t ib? i$  .x$ l:\iid. ~3 i I't ii F 
5. 
" ATgLT Reply PAP Rriet' at page 7. 
' ELI~TJIIIC WarnerIXCP Urnh Ir~iiial PAP Brief ar page 3. 



E l .  Standard of Review 

Tile FCC sets forth five general char;~c1eristics as part of its "zlune of seasna~;cts~enes~~" b t  
far evaluating a section 27 1 performance assurance plan:" 

* Mea~zingful and significant incentive to comply with designated ~,erfor~itatrcc 
standards 

* Clearly articulated and pre-deter~nined measures and sti~nilnrds enccrrnpassitig a 
range of ccu-rier-to-carrier perfo~mance 
Reasonable structure designed to detect and sanction pc~or perfo~-rlzstict. u-tten nrtil 
if it occurs 

s Self-executing ~nechanism that does not open the door u11reason:rbIj- [a iitjziltit:n 
and appeal 

e Reasorlable assurance that the reported data ;we accurate 

Qwest's reply brief argued thar a number of CLECs strayed far fscltn the I;CC'*s 
escabIis1ied "zone of reasonableness" approach. Qwest accused t l~em of :\rsuinp inskcid 
that the QPAP should be designed to assure a coi~~petitive post-cntr'y local rr~urkcf T X  t t l  

n~:iximize incentives for Qwest to comply with its wholesale service oblipfi:3lrb. (? \~cx i  
arguec! thar it would be incol-sect to apgriach the evafua~ion  ID^ :t F"AES's ndcqu;icy Zrt~n~ 
the viewpoint that more is necessarily better. Qwest urged tha t  paytnenrs not be 5et at 3 
level that would encourage CEECs to seek wi~ldfall pnyinetrta, to the det~irn~nr of 
investment in their own facilities.' Qwest asgued rhat the FCC h:ts rcpeorcdly f t ~ t i r i t i  

similar BOC PAP proposals to fall within this zone of reason:tl,lencss strtrtdarcf," 

In supporting the overall reasonableness of i t s  QPAP, Qwest tired the fitct that i t  heg;an 
the BEFP collaborative with the Texas plan as a s~dl-titlg point, ;\IIC[ then c02ttlye~i i t  
significantly and positively to address discussions occasioned by rh;\t cot1:ifznr;ltit r- 
Qtvcst cited the following specific "in~~rovements:"" 

a Illcreasing payments by omitting the Texas plan's K-Taiblc. 

B W-ovidi~~g less forgiving de-escalation of paymerits ufhcn ncsrr..cntrrpiisn1 
perfotma~ice should i~nprove 

e Eliminating the caps on all individual performmc' mcasurerne!rt?, usclcp~ for 
billing 

@ Restructuring collocation payments 

Raising Tier 1 "medium" lneaswrements ta "high'" 

The simple test in assessing the adequacy of the QPAP shi.)u/d, nccorr!ir!_c i(1 XirT'cf. bc 
whether a recommended change would improve the incentives to provicfc ccti'tfot-n~ir~g 

I 0 senlice. In applying this test, Z-Tel would prefer "robust" proct;&lr.ts tt.r '"p~itettfit~lk\ 

" Qwcst Initial PAF Brief nt page 3. 
' Qtvest Reply PAP Brief at page 3. 
"\vest Reply PAP Brief :it page 3. 
I' Qwttst Reply PAP Brief at page 3. 
Ill 2-Tel Initial PAP Brief at page 6.  



adequate" ones. Z-Tel said that the '"only" appropriate standil~*cf Ec3 applj in  cs;trt~lrking 
CLEC-proposed changes LO the QPAP is whether the changes woultl itr~prnxt. the ~ r x n l  ~ r i  
giving Qwest adequate incentive not to discriminate againsl CLEcs. and tl'r:tt c:if% ~ f t  

payment levels are antithetical to creating such incentives. 

Discussion: When Z-Tel says: "...the "only" appropl-iare sr;i!ildarrl to applt in c-s;ttninint: 
CLEC-proposed changes to  he QPAP is whether the cha~lges wc>utd i rnpr t~~~c.  the pa;ii ul' 
giving Qwest adequate incentive not to discriminate against CLECs,.,". % Tei uverstate.~ 
tlie case. While tlie logic behind their argument is econrzniiorilly snui~d, :he FCC ~:,Icc\ 

other constraints and public objectives other than this alot~~e. In Gict. the FCC ilna 
enciorsed caps because in its judgmerit, caps are a reasonable cumpi-omiso. f he FCC fmx 
ruled that paynient level caps are a necessary compromise fix+ tiit. ~fe\*ctopmrtt: 09' 
workable PAP plans. Tlierefore, our task is not r~rcessnrily to cleciulc k~ru.  tcs iriireasc 
incentives, our task is rather to desizn a tvorkable pli111 thi~t pr-iavities s.tif'fiitrt:nr iilcrtrait,e.:. 
to riieet policy objectives. It is necessary to examine whether tho optistis that Qsc'xt  i i k ~ r f  
the participating CLECs have proposed will satisfy the rcquit'~:~ncnts of tht! FCC' arrcl the 
public policy objectives which the Utah Public Service Con~miissiott rl~ervt u r k ,  tczsvnrif ;is 

cvell. 

Bliricl adherence to every aspect of approved plans is ccrtaitlly trot rtquii2e'tf, J ~ c ; \ I I x ~  f t l l ~  
is a relatively new area of inquiry. even for the FCC. And, in view of thc h c t  'tlmt tlze 
New York Public Service Co~nmission has had to re~vrizc ancl raise ccrznirr ~~cn;ift! c ; t ! ~  

after the fact because of continued and grievous non-con~piiance 011 iht: pwl  ttf' [lie tSllf*' 
indicates that perhaps a more strident level of pen~ilty should be cr~nsidert~cl, I t  reri~:llat!- 

true that each plan acidressed heretofore by the FCC. itnti the orlc trcfcjit' 11s. ~i%itti i i l l% 

unique elements. Some givc more to CLECs irr  sanic :it-eitx. tttltl 5~7t11e j~ivc: tI~c t?tCX' 
greater advantages in others. All presumably reflect the kin11 (IS tr:rtiincit~g th:it f e h i ~ f t ~  

from cooperative efforts to develop them. As the CtECa li;1i-r atiitcri urtiurthkel_v nr~t! 
persuasively here, arguments that QPAP bul*cIens on Qwcst arc cqrxa~i tu ttr ,gce:ttter t k ; ~ t ~  
those of sonie other plan in soli're respect rliust be tcrnpcrccl by recognition of thtrst- ~tvr*n?i 
where the QPAB eases burdens that BOCs elsetvhere ;ire bo~irid t t j  carry; The ~ ~ l ~ i t t ~ ~ ~ t ~ ;  
decision on the QPAP's sufficiency, as the FCC acIdresses the nlatrcit., sttoraid he ant: rhal 
takes into account the follawing considerations: 

a Does it cornport with the cornerstone elemutlts corxlmort to prrvit~uk pt;ktts t.,tixrinjr 
under approved 27 1 applications 

e Do the gives and takes that clistinguish it frorrt thost' otltcr' pl;rn~~ h,i'iaz~cw out :)11 ;E 

net basis 

ap Does the plan provide adequate compensation for ac~u:if h ;mr  firi- xvhicb iC'l,EC'c 

could reasonably expect to be compensated i f  thcir relationstlip wit11 (Stbuct Scrc 
more typical of comniercial anangemen 1s n t' simi ias silt., corr~plesilt, ttrld rr\urt~;r l 
risk and opportunity 

* In the final analysis, will the plan (considering not jusr thnw e.fc"tticnt.; citxi~necl t c \  
compensate CLECs for hami) provide sufficierit int.~nti\~c: for Qtvc.t\r io "'ccrntjrrite 
to satisfy the requirements of Section 271 iiftcr e~~~tzt-it~g the folly ~tE: . t ; i i~~t '  

mruket," as the FCC pur it in paragraph 275 of the SAC Ela~sas43kl:th0iti:x ( )r.(lt6r, 
after it may receive 27 1 approval 



* Will the plan provide that incer~tive in a manner tl~il t  does 11ot piilct. art) rnorr 
strain than is necessary on tlie sound principle that damages xhauld heat a 
reasonable relationship to Iia1~1i caused 

Do the incentive aspects of the plan (i.e., those that go beyand cotnperra:triny 
CLECs for actual 1iani-i) impose a pticc on in-region. 111eerLAT~4 entry \hit1 i t  
would be irrational for a BOC to pay for the p~ivilcgc of such entr), recap~iri t~g 
that it is the expected value of potential pnyrTlerllts that matters. not wr-rrt. 
theoretical maximum payment which is likely to never* bc retllizeil 

a Does the plan adequately respond to any unique circumstnnces pt.o.\:ci~ i.rx tilt. 
elfidence to be applicable here 

Are there adniiinistrative or procedural details in  the [,Ian tllat are rtot sul'tkicolI_u 
functional, and that can be repaired without n major shift i l l  balance 

III. Summary of Recommended QPAP Changes 

The following list su~iu~iarizes the changes that this report r~ecommcnds bc made ro the 
QPAP to make i t  sufficient to meet the applicable public policy. 

Bsovlisions for Changing the Cap 
The hard 36 percent cap as proposed by Qwest is generally consistent with what c~ist:.. i l l  

some other pli~ns now in effect after FCC 271 approvals. T-lowevcr, in view of thc ('ace 
dlat the New York Public Service Colmmissior~ has f o u ~ ~ d  it necessary to rt'9dil1-tss thib 
issue in its existing PAP and increase that cap to 44% beenust 01' rcpentcb nan- 
crm~pliance of the BOC, the Iacli of more substantirtl exptlricnce ~si th  PAP crperniion 
across the country suggests the propriety of allocving ;I bi~liincccl arlcf 1it~:itcil spati csK 
~stritibility in response to ,actual experience. As a result, tflc ILJt:ilr staff rcr=cimtnericla tllrra 

the initial cap be set at 44% (as explriined belotvl. Fur-ther. i f  ~Qwesr, exceeds [he 44'"l e~tp  
by at least 4 percentage points for any consecutive one 12-n1or\th period, the Qt?AtY 
51-tcbuld provide for an increase of up to 4 percent in the cap, upon trrder of a state 
cornmissio~i after notice and hearing. 

Foreclosing Recovery for CEEC Harm Occurring Late in the Year 
If the yearly cap is met before a CLEC is hamed. it will not get any recovery : t r  ;ift ttr.ritzr 
the proposed QPAP, even though CLECs suffering h;u-n~ earlier rcccit'c hot11 bast. arid 
escalated payments. The QPAP should be changed to urentc :I rncc).;tittisn~ that e q t ~ n l i ~ e s  
compensation to CLECs arid the states under those circu~nstat~ccs. See the ctisc~v~sic!~t 
under the PI-occd~~t-crl Cups section of this report. 

klowinag CLEC Recovery of Non-Contractual Damages in Othcr i~rocccdings 
In seeking to preclude double recovery of clan~ages and thc alaility tn rucot't'r' ci;rtxt;rge-. 
under other actions, the QPAP goes too fils. It  should be changed in a mnnncr ttint ivilli 
make it more clear that CLECs tvill be srblc to: (a)  institute actic)nw ~ s r ~ t  b ~ ~ ~ i l  on 
contractual theories of liability and (b) avoid QPAP offscts for portit~rts of Jixnr:rgcs 
fhat was not awarded to compensate for contractual tneilsurcs of dntttagcs. See tk~cs 
discussion under the PI-cclr~sinn qf' Otlicr. CLEC Renlcciitl,~ section of this report, 



Offsetting QPAB Payment Liabiilities by Other Awardjs 
The language af QPAP Section 13.7 requires changc in  srdc.1. ICI 3lrsui-tt I ~ ; L T  fa\vri,t i h  ~ t t r I  

entitled to reduce QPAP payments on account of damiige awards  for injury tct I?ersiltl+ on. 
physical property, even in cases where those rtwarc'ls i~risc from :xticsns (11. otr~i.%sii.rnb in 
providing wholesale senvice to CLECs. The lal~guage also 11ewl~ tr,, be :.h;lt~yed i n  srdc.r 
not to undercut the ability of CLECs to recover nsn-conti.actt~d riatnirges riw~inled it1 

other allowed causes of action, as the preceding issue addresses  in RTOI-e djufail. St'c tlllc 
Qg~cr P1.ot4siolz (Scciiorr 13.7) section of this report. A change to SGAT Scctivrn 5.9,5 i$ 
also required to prevent rul inappropriate limit from bcinp ptacetl on Qtvrst's finhifitj for 
injury to pessons or physical property. (See the SGST Ltfrnitrtriurtr rif' Lictfsiiit;. Brr f i ~ f c t i  

.-'rnlnrult.s C l ~ a ~ g e d  to CLECs section of this report. 

Excluding Qwest Payrm~ienP Responsibilities in the Case 01Y CLEC Bad F:dth 
I t  i C; appropriate that the QPAP set fo1~1.i esplicit i>rc>vi,tis~n~ about Y'B,EC b*sl tltlrfl 

We~enheless, QPAP Sectio~l 13.3 needs to be al~lellrletl to avoid ekcu3ing t,)-btr.ir 

prrfc)mance in cases that do not actually cor~stitute had faith, hut n\clbt.l:, C.'I,EC ht f t t4 i~ 'L i t  

regarding an inability of Qwest to petio~m as rlzquired. See tthc E.~rXtt.\ii~r?.t fSi*r*f irrr:  i.;-.:j 

section of this report. 

OiRen$ng SGAT and QPAP Farce Majeure Provisions 
The QPAP and the SGAT i11cIude separate and stz~netvhat diSt;wlAclrk ft~r~:-c:a: rri;tjctrrc 
prcz\~isions. There having been no good reason offered tcr jttstie the diff~reii\oc, IVL- 

should mitigate the potential for controversy and litisatinn Fy appiying t < ~  tilt. Qfri-ti.' tht. 
SCiXT's provision, which has been est;lblished to be sttifii~hle. Sce tlrc f C t r ' E i t s i ~ r ~ i >  

r Sccrinrz 13.3) section of this report. 

Tidng of Force .Majeure Event Notices 
11 should not be possibIe for Qwest to defer force rtlr~[errr.c cr-erit tit:cinrtteit~~ti\ t r t l t i t  ,tfwi6 r t  
knows whether it is i n  jeopardy of meeting n~onthly prrforrrtnttce stiiilctanfs, I t  silt-tikEJ kw 
required to provide CLECs with norice of such events xvirltin 72 hturrh cat tlsc r i t r lw rh,t\ 
they occur or that it could first have been rensonnbty cxpcct~ct: it? It:rr't~ ai':l\~:t~r. Sui:!.i it 
pravision will allow CLECs timely notice of thc need rs vtilicl:ttc stictt r l ~ ~ t i t r r t t i \ + f ~ >  h't~iirl 
events are fresh. It will also preclude reconstructions nf lu;l.;t otfwr~fl: i t \  i c i ~ l t t i ~ t  
~;rerfarfimnce-excusing conditions. See the Et-r-irtsit,vts r-?t*r.riorr 13.3) ,ccltilrr c k f  t f t tx  

report. 

limpact sf Force Mqieure Events; on Interval R'lleas~arw 
AT&T proposed changes to the force majcurc. longuap, it1 orctc.s t t t  ikxinril tktnr, jYl;c 
perfomance excuse is appropriately lin~itccl to the time during tvtticbi xriclt ;in k:vi;.a~t 
disrupted perfon-nance. That language should he inuludcd 5rt i lrt  QPz4tz in ~'rrrIut & r , ~  Ik.\:+bl:a' 

that Q~!est.'s perfcrrmal-rce excuse is limi ttd, Sce tilt. E~rCtr,cri,us t5t.t fit,:; i,q.t'$ w c  t ion I>! 

~tf~is report. 

Applying Farce Majeure Pravisions to Parity %Zcasurs 
fir j ,  arbitrary for the QPAP to provide that force n~;rfcrir.t. ee;t.fttx he frtrrilittcaf tai cyctrxc 

p~fomance under measures where parity betu'cc~r itrhcrfe%:xfrx and rt.~;lfl ice+ ic, fit4 

standard. The QPAF should not ir~clude fnrcc m;ljeurt: t s r ~ : t i ~  ~i~ti%itg f i t t  ~ ' X C ~ F : , C \  ttrir 
n~ectlng parity I-rleasures, because such a provihian givca CJweut 21 ltigh2y tr.rtEr;tt;~r~vcif r-rjrht 



t c 5  L:SCUW s~hstanciwd p e ~ ~ o ~ m a n c e .  See the E-i-clrwioris (Sc.c~iori 13.3) Section o f  this 
repon. 

CLEC FaiQanres to Forececmt as s Qtvest Performance Excuse 
T%t Utah 111les identify those CLEC forecasts that are ne::essary and appropriate for 
Qivcst to rrsquire in order for it to be able to provide adequate service. 11 would i-tt~l flct 

sntixtcf to s*xcu:re Qwest perforn~ance for failure to provide an>i other type nf fosecaht. Tlic 
QPAP sf~r:tuld be changed to limit perforniance excuses to f;~,ilures by CLECh to prrtvide 
fc~recasts as required by the Utah rules or interconnection agreement under which tiicy 
interact with Qwest. See the Exclirsioizs (Section 13.3) sectioin of this report. 

TEcr 2 Payment Use 
It is neither necessary nor appropriate to impose n QPAP limit on the use of "i-icr 2 
psyments. The QPAP should be cha~~ged  to ease the use resuictions. Sec ttlc f i t > ] -  4 
12~?yrni.t~r Usr7 section of this report. 

BFrgnd$#ng Com&ssio~m Qwest/CEEC Oversight Activities 
It may be beneficial for Qwest, CLECs. and the state comr~~issions to adopt ;~nd upt'rulc 
u~tder :2 coinnlon system for adn-rinistering responsibilities ; ~ n d  rescrlvit~g dispiitt.3 
in\*t~lring wholesale service. Experience with arbitrations, U N E  price dockets. SGATs, 
27 I reJviews, as well as the likelihood of substantial disputes in the future indicntt:~ that i r  
will take significant state resources to fulfill comnzission responsibilities. The C o t l g ~ x s  
and the FCC expect states to c m y  out much of the regu1;ttol-y uncl adnri~iistmrive 
resparusibility under the federal act, but have not funded thnsl: :~ctit.itiea. 

11 is appropriate to nrake a portion of Tier 2 escalated pagment."; availtable fir supportii~?: 
r~drt~inistrition and dispute resolution activities. Onc third t:>f Tics 2 ~ 3 ~ t l l ~ t t t ! i  and c~tlv- 
f7fth of Tier 1 payments could be made to a special fund for these putpoxies. See lhc T7'itrr 
3 Pt:.ryt?u!re~zr Use section of this report. 

*ffhre-~l~ntA 'Trigger for Tier 2 Payrraaents 
The QPAP does not provide for Tier 2 paynlents to  begin f'i7~ any measure urricss Q~ve.;t 
hss failed to meet it for three consecutive months. This standarci allou-s Qweht to :ir,oii! 

payment by performing in only one month of every three. thereby scldng n It*rclst. s 
sr:~ndard of perfom~ance, Some Tier 2 measures have Tier 1 ccruntcrparrs, \vhicl-r also 
create payment risk for Qwest. For those that do not, Qwest's Tier 2 paytrwe'tt 
responsibility should begin in the sanie manner as the Tier 1 payments. For titost: "I'ic~ 1 
tneAsures already subject to Tier 1 payments, the trigger sl-~ouitl he the secattd n~ttnt i i  t b t '  

non-perFomance. See the Thr-ee-Moi~th Triggci- for Ticr 2 f-'tr?<)tfc.rits sccticrn c ~ f  ttii:, 
re.r;port. 

Changing the Weights of Some QPAP Measures 
The QPAP provides for three ciasses of measures: the i~igher tile weight c-lii~ titic high~i  
the payment required in the event of non-perfom~ance. CLECs rc.cjticsred th;~t  i-r rr urrr bcr 
of llrrasure weights be increased. because they considered those metnst;n:$ to I-elare t c ~  

setvices that had relatively higher value than was reflected by the QPAP'h ;~stigr~rld 
weight class. Qwest agreed. but argued for compensating sedt~ctions in  nrtler \vtiiphts. r:i 

order to keep payments in proportion to the value of services, :is n~e:tsururf the prices 
charged for them. 



The CLECs did not express approval of Qwest'h rebalanced \~;eigl~ts; the! ;irguetf instcarf 
fm- acceptance of higher weights without reducing any others. We Fotrnii lfxir appruacis tr5 

be 1inb;tlanced and inappropriate. Qwest made a c h a n ~ e  tca ndch-ess c,'tEC coitct.rrr%: 
CtECt; said that the change did not meet those concerns and ; ~ t  le;ist one CI,EC \aid thrtr 
rile clltlr~ge actually moved iri  the wrong direction entirely. Tl~errfore, rhc \wi?hts Qb~~ip.r;r 

itgreed to change should return to the weights proposed in tjlc QBAP fj'ilcr.1 vr'ipin;ill> it1 
tltese ~vo~kshops. See the CIla11gil~g Measrij-c Iffeigitts sectiotl of this report, 

Cdllocation 
Qwetit agreed to a changed collocation proposal. which il, said W;IS b:~icti tdpo~r ti631 

approach adopted in Michigan. Qwest should i~~clude  the nppr*ctpri:ttt. l a i l g ~ a ~ ~  irr t l i ~  
QPAP. See the Collocntio~z section of this report. 

Rounding Problems with Small Order Volumes 
If n standard is 90% and order voiumes are five. then Q~ves~ ,  rui~at ~-rerti>rlu kvithireti t ' tw  
to meet the n~onthly standard. Qwest wou!d solve the problen~ by i t 1  efkct i~l i+Cii t i~y 
"one-miss" per month perfonl~ance to be col-csidered as compli;utt. Thic approach ~trt i f t fB> 

disadvantages CkECs with small volun~es. Qwest could ~>erfbrtn under %t;intF;tr~t rtt ctc"r! 
month of the year without making payments. The QPAP straulcl hc ctr;xngccl to ;li,h~pt ;i 
niuch n~ore balanced process. Qsvest should calculntt. thc ye;lrly rotlirr$: i ~ ~ ~ i i i ~ i t  

perfo~-mance. In any month where that average ivas less Ilhan tt/c st:tg~cI:;rhtil. f z : i y~ t la \ i~ i - . -  

should begin with the first 111iss. Moreover. front that mot'ttfr tbrtt6itrd, t'.i.~;tIdtlt>ri >lii)i:tti 

apply in each successive month where the standard is riot nrcr ~hraugh itrice ;tppIir,iiitriii oi 
the n~onthly fam~ula (e-g., if in the nest rnond~ Q\~est misses t ntit of 8 izj)lrurtiitkitic> txi * I  

4)OYo measure, escalation should apply). See the Lmb. 1'c?!~!ntc. C%E<-.v \cctit?lt I $  t h i s  
report. 

ILia-nGts ow QPAP Amendments 
I11 order to give Qwest a reasonable degree of certainty i ~ t j c i t t ~  thu 6.%$1c>StlE~3 t t ~  ~ ~ d * . h t t l ~  i t  
will be subjected. the QPAP in general consrr:iin..; apprc~pr.ka!eiy the rt~Sftrj Cv ; I C ~ ~ G ; ' ~ I E ~ :  tt. 

However, the limits go further than is rrecessary rcs accrrmptid~ zitii. esbjtacfive, t ~ ~ t i b  ttrc 
result that the QPAP is at undue risk of becoming nonf~iirnc.rit~rr;~i ill i~ tt~;trkurplu$:i. ri.r:~r 
limy be expected to remain dynarrric. It rcc~uircs an~cnitt~rltlt in :~ct.cr.~d ';c';iy~. ~ t l  

acconlmodate change without disturbing thc overall level ot" ~~(rtaixwry k ) \ ~ u s ~  rigl~tfrtllt 
expects under the circumstances. The QPAP should: ($1) nplrty ntrr$~rr-srl SCtA'f 4iy:u"tt: 
resolution procedures to disagreements over the propnscii artriitiona nf new Yo;k'lcibPtllf'$::% EL> 

the QPAP payment structure. (b)  support a Tirr 7,  p~lyrncnt t'utar%cit t\7;si.kcc! rrp i t  
necessary by a small, capped portion of Tier I eacntnted p:tyrne.ratsr. ~11ti15i-:~f,ltc ~ ! t 4 . j * i t t r :  

resolution and administrative structure. and ( c  1 pmvide f i~ r  hicniliill realis:in rh,tt, u rtB 
provide an assessment of the QPAP's conrinuing e f l ~ ~ t i v s r ~ c ~ ~ ~  Scr thr i r - ~ U l ~ r i c / r  1':ii.j~ 

Revirclr~ Lil~~itciriorts section of this report, 

Minimum Payments 
Substandard Qwest pel-fonnanct: car] Imve particularly hrt;4r ccjt.wrxturrtcc.ilc f t ~ t  4.ntl:iii 
CLECs. The QPAP should assure that thc ?;eaiqj?; arntxurtt i r  pay% to U,fJ,I:"i !vit4r s:!r$gFT 

annual order volumes is suficient to oddrcss this prohIr:rra. Tttc Qt.'ri\P tirs>esltl k9.t: 

amended to include an annual n ~ i n i n ~ u n ~  j>aymt.nl c;llruiaiii~r~. Qlwesr <Bt~s.iufc! ~t~i; l t i fr!> %hi 

amount of $2,000 by the number of months in tile y : t r   hat i t  faktetf tz. tnt*c~ x.tne ;'?g ;;tlvrtv 
Tier 1 performance Inensures for CtECs =*ith nnnu;il order \trf:ts;rei: uf f rsk  rl.i,trj k .'i+!> 



Q\r*es~ should then subtract from this amount all payment:, rnade or to be 111:ldt. to the 
CLEC for the same year. Qwest should then n~akr  up ally shortfiill hettseen :Ite 
nlitiimuln payment calculation and those actual p:iynlents. See tlic iIli1tir71rutr l'tiyt!irvrit-5 

section of this repost. 

Di.c;pamie Wesdutiow 
Qrvest offered a QPAP amendment that would make SGAT dispute rcsc?lutian prch:edtfre~ 
t~vnilable only for selected QPAP sectioils. This proposal left t~nanswcred hutv c!tkc'~' 
disputeabout the SGAT should be resolved. Some mechanisi~i coveriirg rt~nst. orher 
sectiotis is necessary; there is no reason to question the atlequacy of the SC;,-IT'S gclrer'al 
dispute resolution procedures for t~ddressinz all disputes abl~ut how the QPAP ahouhi hi. 
intespretcd. The QPAP should be changed to ~nake tl!c SGAT dix,putt. rc i tr l i~ i i r j i~  

procedures applicable to all disputes regasding intel-pretntion anci apj?lic;ttiran of tfrt. 
QPAIP. See the Displrte Rcsollirior~ sectiorl of this report. 

Assaarir~g Continuing Data Accuracy 
The QPAP needs to be changed to provide For a more slit-ucturetl p~occss ftrr ~ ~ t i ~ k i t : ~  

changes to perfc>rniance measureme~~t calculation ~netl~ods nlort. transparent t~ l t r l  fur 
plnn~iing and conducting tests and exar~linations (collecrivtrly referred to ns '':~k~di#s" b l  
the participants) to assure continuing data accuracy. Thtr prograni for t~reatii~g tikehc 
needs should be planned and implemented by the state calm~nissions nc t i n~  irl ccznccsi, 
\vith the assistance of such outside auditing and other espertise as t h q  tletcrnitnt. 
appropriate and which they select after consultation with nil interestecl p:~t.tics. k3tjrtit>k\++ 

of the Tier 2 payments, backstopped, if necessary, by a capjxcl portinn ofCTit.r 1 ptxylncrlt 
escalation amounts, should fund that pro,sram. See the ;tzrc.lit Prc~~pr-criri sectitlo t i t i \  

report. 

PIJC Access to CLEC Data 
Public service cominissio~~s sliould not be required to unclc~.rke c~tilrbci-stlxrlr. t i i aw~ 
consu~ning processes for asking CLECs to provide such data ahout their' service its .:.&tic*,t 

already maintains. However, the QPAP should be changer1 to ashurt ttl;ti Qtvt'e,kt htljryor-ry~ 

the preservation of the confidelatiality of such data by providing it  only uparj cw~~n~iiisiora 
01-der and only after initiating the procedures necessary to m;~int;lin c\1r1fiiien1i:11Ity~ 5su 
the PUC Acccss to CLEC Data section of this report. 

Retention Period for CEEC Data 
The QPAP should adopt specific provisions that will nbligatc Q\~t . \ t  rn retairr C'T.,F:,C' cf;ii,i 

for specific periods and in certain foin~s. 'There should also Ihu a prrnhirrn ;tiiuc$tir~,r 
recalculation of QPAP payments for three years. Sce the Prc~i*ic,'i'r;,q C"f,,Ei? Yhr-is* Kgl t i .  

Dczrii section of this report. 

Late Reports 
The QPAP fails to provide a paynlent for incomplete reports. AH i~rcomplui,~ ~cpc~t t  iqr ~ f ~ s :  

same as a lilte repost for the excluded measures: thereF~~rt., the Qf SiP ~ l f t o t t l ~ i  1 . i ~  i:ti,tii$.~-il 

ro provide a payment for reports that are not coinplcic. :?lso. t h r k  &IrrlIT t;rtc jcpi~tt 
payments adequately address very short delays, but stiould bc ch:~t\g.lt)ci t f ~  prix ]tic IXIF 



tscnlatiur~ in the case of mote significant delays. See the  lilt^ h'c?pnrfs section of this 
Ft.77Dft. 

Payment OF interest 
, . 
1 he QPhlZ does not provicle for inkerest on delayed payments. Qwest agreed to arl 

i ~ t f e r~ :~ t  fiictor. but would set it at the one-year U. S. Treasury rate, The partics to  this 
agweemcnt cnnrlot borrow at that rate; the Conlrnission set a cost of money in the 1;ul C;S 
Ij 'crt I-ate case. tlle staff reco~ninends that rate be used to calc:ulate nil interest payrxlenr.: 
~eqtlircd under tbe revised QPAP. See the P~lynlcur t?f'lr~tci.est section of this rsport. 

$r.e;Iosmanaze Reports Pending 271 Approval 
JI'c reco~nnlencfed against making tile QPAP effective prior to 27 1 FCC npplicaticln date. 
Elnwcver, \sfc. believe that there should be an obligation to provicle for the im1arc1i;itc 
iriitiati~~i~ of' t~~onthly reports of what payment obligations \~.ouId ii;lve been its of the 
rewi~.t.d QP.4P were in operation starting October I .  2001. See tllr irtiticrl E#ct,rit't~ Elctlc" 
seciiotl of this report. 

Iracorpeamting the QPAP into $@AT and Interconnection Agreements 
For 111t: sake of clarity, Qwest's 10-day corunients to this report should address i r r  rxrorc 
detait l~ow the QPAP will be inco~-porated into the SGAT. nnid sl~ould specify the SGA?' 
bections that wouid accompany QPAP election for inco~por:ltion into nn existing 
iizte~-connection agreement. See the QPAP lr~cllisior~ ir? [/re SGIT r i f t i f  I / z r t : r ~ ~ ~ ~ t t ! ~ ' ~ * f i i ? ~ ~  
.-kgr-~t~nt~nrs section of this report. 

BiIHiug Oredit Format 
Qwesr presented a sample billing credit forn~at at the workshops in c>rrlei- ti% cictrr~311itr;rtr: 
~llan CEECs would be able to identify the sources of creclits giien. The C,?PriP \ttotrliiE 

require Qwest to prowide credit infoln~ation in substantialtiy tile form of tl.~:!r sankpkp. 
ahsent comnjission consent to change it. See the For111 qf' P c , t ? f ~ ~ ~ t ~ t , r  fi+k C'i4JZ(".. scCdon 5-13 
t hi is report. 

liJncontested Qvvest Changes to the QPAP 
Qtvest 111ads sever-a1 QFAF changes, which it said were iilitititccl b> FCC ti?tli.t.rr.rx, S.itr 
pirticipant objected to them; they should be incorpornteci. Scc rtlc Q i r t - s  t ".$ R,bapvt tr  rt t 
FCC-lr~itinred Clzniz~es section of this report. 

State C O P H K ~ S S ~ ~ P ~  Powem 
No party raised the issue; however, we were concerned t113t the (>f"l' sitys that st i~t t :  
commissions may recommend to the FCC that Qwest 17e p~~flihiteif fic)n.r t;lkilrg 4x1 nlt*i% 

in-region long distance custolners in the event that the c:ip is rc;~hct1. ff~,.wsii*~c 
coin~nissions can already do so without allow~ance from the QPAFy iutil \?ccauhtt tfzi. 

specification of a limited power may  be rcnd as constrailring ~ ' ~ ! u z i ~ i ~ s i r ? ~ ~  JI;c~L::)~L~ 

otherwise allailable under law, this provision shouId 'nr eIiniinutt.d, St.=- ifre $pi~i~ltdi;r.ir!ie)ti 

~.fContrizi.ssion Po,r~c~r:s section of this report. 



1V. Meaningful and Significant Incentive 

1. The 36% Upped to 44% Net Revenues Standard 
Q w s t  113s proposecl to place at risk each year a total of $396 miliion. xirI1ic.h rt'prtt~ci~t% 
36% of Qwest's 1999 A M I S  return for local sewices in the ninc states corizbined. Tile 
ARMIS return is measur-ed as total operating revenue lc!is operating espcnhc\ irrrti 

aperazing taxes. Qwest agreed to remove fro111 this total a, tlo\vn\vnrd srf.justr'r?er~t ti1.i- 

"Comn~ission Rate Orders." The effect of this change is to imcrense in several slate\ the 
tlmount at  risk. as co~npared with what woulci 1i:ive been thc case ivitl~out such ail 
adjustment. 

Even though the New York Public Service Co~nmission has fc~.inti it ~lic'icss:irj III r : k t ~  

tile amount at risk i n  that state to 44% after having initially plaoccf the inccntivc factor :ta 

36Vt, Qwest has continued to argue that the FCC has found t l ~ i a  36% ~rnea3urt: irf nr:t 
revenue 3 "n~eal~i~lgful incentive" to maintain adequate pe~~f(>m~anrc in 27 1 cwtdtt~. 

New York, Texas, Kansas, and ~klahoma."  'The 36 pel-cent hcte~r reprchcnts 53fIh F , 

million for the nine states, which conipares to tile follo~sing arnclunts afreldy ttplwcncci: " 

Table I: Total Amounts at Risk in Other XfOC PAP?; - -- -- 
State Kansas Mnssachuse~ts New York C)klaht~rttn - f ' c~~ t \  

......----...--- .------..--- -- a - --- 2 --"  
Amount $45 million $155  nill lion $269 million 4 4  I 825') t l ~ i t l ~ o r t  

Qwesc cited the Colorado Special Master's Reporl ;iddrt.hhinp Qwt.stAs perVt)retli~i\ct: 

assurance plan in that state as supporting a similar cap of 36(7r of 190') Cc~it>;.:rcto AX-ESifS 
l -3 net return. The plan discussed in that repart uses iI snrr~e~ul~nt clit'krcttt ctr-tacttrsc.. ~i. 

cornpared with the QPAP being considered here. BotIr havc three acgrtrcirts, liltrl t l x q  :xft3 

described differently. The followiilg table shows 3 sitr~plifit'c! ~ ~ l ; ' l l \ l ~ i l r i s r ~ ~ ~  of h e :  t n x t  
plans. 

Table 2: Comparison of QPAP and Colorado Special hlustcr's Rrpcarl Frayxarr~t..; 
Il(*IICI- 

PLAN QPAP ~ ~ o l t ~ ~ ~ t l i ~  
- ..'..---"-- - -.- "" - " ' .* - *, - 

Base ~nyments to CLECs Tier- 1 'Tier 1 .S 

Escalated Payments to CiECs Incii~deci in  Tier 1 Tier I .i' 

Payn~ents to States Tier 3 "'I"tcf it 
-7 p - U X I I I  

" Qwtsi lnirial PAP Brief at pa&. 
" Qwest Inidal PAP Brief at page I I .  
11 Q w e s ~  Init~nl  PAP Brief ar page 12. citlrig sectiori III.U, crf the rcpilrt. 



Qr.1 P Report Cfrf~litrr 26. _SOgldjJ ---- - _ _  ___ _ _ - _ _ _  _ ___ _.__ --_-  -" _ - _ _. 
Both Qtvest and many of the participating CLECs niitdc liberal r"e112.rcnc.c t t i  tht. Ci;f+%'iiii+& 
Special Master's Report; each claimed that it supported tlieil- ~~ositiz?ns on tht. qus$trmr 1%: 

caps on total payments. The Colorado rep011 describes Tier 1 .S p:tyt:rcrlrrs n\ prts%:dr~is 
compensatory payrnents to CLECs, and :IS being desisned LIP 111;ik~ the111 wl1i4c. 'The 
Colorado report analogized them to liquidated damages. Tho~t report. xtfrisX1 ttir. r%~iieci 
during the first haIf of this year, recornmended that partiz!c cIiiirt~ing 43mit$~> l+, 
different fro111 the rough approximations adopted in the report 111;thr: ~tttrn~is\Inn. 
documenting the kinds of payments and amounts that \x-nuld brttcr reflect sctla;il harm. 
Inrerestingly, despite this report's in vita ti or^ and the piissage of signific;rnt kjrrle %wu't"itttefi 

P 
its issuance and the hearings in these workshops, no such subrrrissiizns have k e s ~  rhittia:, 
Ho\vever, the Utah staff believes that the raising of the cap ts 44L7S :rfxer the tirilitrc* of̂ ,rfx 
initial 36% cap in New York to provide adequate EOC inccnti~e spr_';tks for itwff, 

The Colorado Special Master's Report described its Tieta I.'Y paylarrtl2ts ;$\ cre;ktrnr .-ax$ 

incentive for Qwest, by escalating payments in  cases ivtl~cre dcficiurtt ~wtfi~mr.tn;c 
continued for successive months. The Colorado repc>rt would i2rtztrtfr f i ~r  payment r.,ft>-iikf> 
3 portion of the Tier 1 .Y payments to CLECs. recosnixii~g that this pa>ntcni h c p r l t r i t ,  

while it may serve in part to compensate CLECs for ildditiilt~at Ir;trtr~, i.- ;ti.,\s silict.ltk~E t $ )  

deter inadequate pe~formance. It serves this fatter putpc~dc 17) irnpo~jrtg Q ~ i e i f  
payment obligations that exceed the amount of Imt-111 cansilcll rtL CI-FiCl 5.. 'T'bc i'2,toii,;1t4~7( 

Special Master's Report then described Tier II p:l>-tnents, whictt ivsrs. Je~..?cig~cil trl r ~ * i f t r ~ ~ . :  
Qwest payments for failing to meet strtndards tIi:lr \sere ei$?lr.rr ;qli,rrcp;xte i= ii.c., nc>t C'lLEt - 
specific) i11 nature. or that related more to general supprrn of cr?nipetifion ;IF it itif~l/t:. "5'tra. 
report recommended the following monthly ptlymcx~t cap t i i ' l ~ ~ t t ~ t k > t ~  ~ ~ t ~ l j t c l u f :  

as Determine the anlount equal to 1/12~' af the ;:ttf.r~~;tl ciip. whi~: )~  ixc~i?t t i~**  tl:\. 

monthly cap 

@ Apply all Tier 1 .X amounts against the ruonrhl) ;l!klirXti\t, but pkq- ~ixrbt\ cti'!i i f  

they exceed that amount 

s Pay Tier 1.Y and 11 payments to the estttm rhnr ttrc rrffrrft'rrky <tip tb;;% fbrrl a;tu_cv4rcf 
by Tier 1 .X payments 

a C m y  forward any unpaid Ticr 1 .Y 332ti I1 ~ ~ J I I ' I Z ~ I ~ ~  until I!~s*>' i i , ~ i i  tw ;loaitf t t i ~ ' t ~ i  

n~onrhly amounts remaining after payntent nf "'b'icr I ,x k'htt1+.1tilfB~. 

EQ Allow the public service comlnission to  increase the ;~rrntini u:ip t ~ i f i d  kix~:~;6:ftitl: t;fw 
n~onthly amollnts derived thereurlderf in the C Y ~ ' X I ~  th;ak f,bwcpt$ ~h~~rxttr t f  f ~ " , i i l t  t f ~ g  C*,IE,% 

for two consecutive years or owe I/.?"' of rlrr cap ;kt tklc rrrcf r l ~ r c i  u l C  iiiiL~ 
consecutive months. 

ELI/Time W a m e r a O  Ut& q u e d  agrtinsi the Q?.&~"L frtfuptiun of th:: 3t.1' ~"*g.;.. cltrrr!: 
several grounds, which ioc~uded: '~ 

Id Final Report and Recornmencialion I.?. lhc Spccj:ni bii~stcr ira c i ; ~  "&c:i t t*: tit, it;, P. .d iLs1,i4brt :#;:* 

Al t rn iut i~~e  c \ j ? / ) i . r ) ~ r . l l ~ s j o ~ . ~  Q\vrlt C-orlt,ar(z:rcrrr i'erfirrtri~rrrc I*  t t s i r t r ~ ~ v c .  i?ii:?~ 4:: t ' r  ~ + l l t i : i v l A  t,&d:-; '.ial 

01 1-041T (Colorado Sperm1 klnstcr-s Rcgani. prrrviifcJ a\ Exftrtvt Pi-% iLG'+!4 E:'t;r ; *-ci 15 rec, ! ' 
through I h for n discussion of tlie strilctiac crf tlrc p'i>-~nt.t~tz p ~ ~ ~ ~ r f  111 t h ~ ?  ?ef;..i$i. 
I i ELI/Time Mramcr/X0 Utah Initla1 PXP Brie1 ar page 12. 
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a That this figure was not comparable LO the caps in  the PAYS of orlier BOGS. 
l>tlcause the QPAP is much more favorable to Qwest in other respects 

(a That the 36% figure is less than Qwest's profits from intrastate se~vict. in 
Washington and Utah, which ~ v o ~ ~ l d  allow Qwest to continue profitins from 1oc:il 
exchange service even after making paynients at the cap. 

EZbTime WarnerIXO U tali sai d that a small rnarket sl~are in the in-region. lr~tcrLATA 
markel [i.e., less even than the 35% tlint Ve~izon initialIy captured in Neiv 1-ark). iwriici 
justify s~in'eiidesing 36% of its other net revenues to protect its local esrhttnge rntrrket 
iron) compcti tion. '" 
Al'kT argued that Qwest's reliance upon the FCC's acceptanc;e of the 36'.;t total payout 
i n  other proceedings was misplaced. AT&T said that Qwest's conlr1iihnlt:ri~ to the 3W; 
irnlount was undercut by many other self-serving changes Qwest hild mncle in otlrcr 
nzatesial provisions of the plans accepted in those proceedir~gs, citing specit.icnlly thc 
follo~ving QPAP provisions: " 

* Eraad offset provisions 

o Broad esclusion provisions 

* Li~nits on use of dispute resolution procedures 

Tier 2 payment limitations 

* Lower late report payments 

s Six-month PAP revieul li~nitations 

(D Narrow audit provisions 

Di$c.rassioaa: The FCC seems to consider that 36% of net inlet-state resetrut.,* i s  sul'lkic.nt 
to provide an adequate incentive in some contexts. The Ccrloracta Spci.i:tl R ' f i \ ~ t ~ f ' %  

Report, issued after the input of many of the same CLECs pxticipating I~crc. r1pplit.J th;it 
same basic staridard to the Qwest region. Qwest presented rvidcnce to supirrwl the 
cconomic signif cance of a sun1 based on that calculation. The ~rarrisipiiting CI,ECs h;d 
full opportunity to present evjdence that would show that the pilr~ic~lnt. facts atlc~ut Qweht 
or their own services already being taken and to be taken from Qtt+est raise considcraiir~ttc. 
or concelns not already addressed by the FCC in those other. cases, Insteocl, we ineitrtf 
only Inore general objections to the use of a 36% startdnrd. 

Were we the first to consider this issue, such general objections ~nipht h;~~r: carr-ied mtrrC 
weight. Qwest correctly 13oted a cent~.al gap in tvhnt a number rrf pi\rticip:kr;uix :rrgtreci on 
the yuesiion of the adequacy of the 36%- cap. While criticiziz~g :%ufficlc\~cj <?i' r t t ~  
puyments provided by QPAP, they failed to answer thc funcfnnrerrtr~t clucstic-rn r;tiwci bq 
sr~ch an nnack, i.e., how much would be sufficient." 

lVe are cognizant of the provident caution sounded by AT&T ancl EL1"Tinre 'iY;rrticri'XdS 
Utah: i.e,, that we not look in isolation at this standard. The FCC cen:~irtty h;rd i t 1  rrtilid 

if" Etl/Titiie Nrnrner/XO Utah Initial PAP Brief at page 7. 
I - AT&T Reply PAP B ~ i e f  at page 7. 

Qisrsr Reply PAP Bri t f  ar page 1 1. 



the entire contents of the PAPS before i t  tvhen cieciding tthe:her the .W-I \i,~rul:zitl- tr.zLt, 

sufficient to create a meaningful and significant incentive to rs~her BI)L*.-4 iziLi~~i:  !I" iiiti 
same relief as Qwest seeks here. Our conclusion. Irilsve\,c~+. is liraceil esrr thr ~ftEt~r~~~$i:+~li 

coming fsom New York where the -li37c updated cap iVa.4. found ftcit"hc:ir> :tFtrr he+% rag 
found 3 lesser cap inadequate. The cor~clusion we rtzzlch 11crc i.i fE:,tr t ~ c  c+in .rstcf -i~o:iiE,i; 
learn fro111 the efforts and recnlculations of other 1;rai~ t 'v i~it t~i+.\(;a~ ~ ~ ~ p x ~ , i l t ~  tEi,~t *)4 
New York, and find that the 36% cap may not he an apprqx-intl: stano;rlg p,i~~'r, iS"e aktt 
reconmrnend that any cap set may he reexamined b~ rhe t i tah Pi~lhli~ 5iCzwt it-< C r a ~ ~ ~ : ~ t a l s i i * ~ ' .  

as can all of the other QPAP provisiorts affectins Q~test's incctrl:ii-c i"t3 pW"x~;.rtrt, 

2. Procedural Gaps 
ATBT and Z-Tel supposted [lie adoption of n pr"occrlumf [*;ither lii?;kri ,t-h>rri-trit~ OF "h l i~~F '  

19 cap. Worldcon1 supported this approach. citinz that a jwnceciunlt c.i~ur"&t*~ rli~lrc 
difficult, as compared with a hard cap, for Q\\rest to mahe 11 21~fctkl;tfi~mg t S ~ i i * t r , ~ f  t'c F I C ~ ~ I . ; ' ~  
i t  is more economical to continue bearirrg the ctjith uf rzutt-ctrrn;~iitattit.~+ ratF.te;- rl&~rl $ 1 )  

bring its perfornlance up to standard. iVor!ciCu;~l also shset~reti Ihirt kt pr+ll;.e.drir;rk ~ l p  
would give state regulators the pelves to modify the plan v.liort. <ir<trn).;,;~;ie'e:=- twj,d 
warrant a  change.'^^&^ also argued that a Ir:rx3ci cap tt.r?thd ~lpr.ufe tc. rir:ri:k ,a I:l,EQ' 
full compensation in cases nherts the cap tVibs rcnctred taitfora: itrr tnti<r.idtsvkI i"l2lt- 
suffered substandard perfol-~nance. For csamplc, utider tirc QPAP, it' 4)ti,ti\! re+xt?_~t 4itc 
cap in October, but in that same monOl first fiiifed ru nrcrr sii~nfifnrd~ frt the cit%c st0 t-l,-Et-* 

-+ i "Y, CLEC X would be entitled to no prlyments ;ii at]-- 

Discaassion: There was an overahutldancc aF nltii.r~zrto!y ~lti i . trlpt~rt. i~~t \ t~gis;~- -  i%k1161.t 

whether this QPAP is voluntary or nor. Whatever it.; tlarrrrei %hi: i\%ue k f i r &  t ~ i  i> iirxi 

changed. That issue is whether the porticipr~lifig ~~fnt~ti*+'uit>~~f~ ~;Sttxr,dti ~QI! r t ~  F'q't' @ L ~ E  

they think the QPAP sufficient to satisfy tEls prrbiie irrtci'r~k E k \ ~ i ! t .  r l t t c  c t ~ ~ l t t t ~ i t ? : ~  

engendered by that debate, however. sric cortlcrwtatte ~~%lt$; ' l ; thf t l t~  t i  t+."'ltrve%ltdl~ i i ~ ~ t i ,  

Qwest offers it as the toll it is willing to pey to crow the tsri'jityc br ~ t t * ~ ~ g b ~ t i ,  t1rfctl,,~i4 4 
competition. Just as CLECs have the upporxt~ntiz) tn tX~'cjtlr tvfkctfrcr. k11q ."k?btlr { i f  C I \ F F S Y ~ K ~  

the local exchange market are too gent, srr shou1i;l Qwca; II;\L-:: ;L %rirrrt,rs ,ttrSiitj h~=f~wv 
exercising its end of the TeIccomtuunic:ttii~11s Act ot' $ilf96 "httr$.1-it4 "* T~IZ HLt" ,illif [$ria: 
states have gone a long tvay to pr~\~iding n r~a~mab9kjr: ctegi'cc: +>f a,:ctrt~~tibjtz ,,t%ilPi.~B+fl7t,i< i r 3 h  

far as any business in an essentially free ec.ciorrt.)rrty is;tt :r right k i r  :'td,~ ; d l + ~ f  tfx ;;o%t<. r b !  

i~sing incumbent facilities to enter that niarker, 

Providing that assurance in reasan;ibk tnc;ixari5 i t  prugrcr. t~er;,rta.~c tile ('\t:~gnc-.~, ,r .. cur h r d t c r  

have shown us, has asked CLECs tn txkc tat.gr: firr:rnctai, rrpcritttii;:,:, ,ttltt i~t;ti>ali~c~ 
perception risks if they want to comptc  U'ith the &Otl''il $%$"ti ;Ire t!fk~rc~.,ffrt"i~ trr Ghrri 
individual local exchange markcts. Therc sirtsuld kc ;r ui>tzijlctrr,%agtr~ kirrif $ 1 ~  r:z;irt,t.ins'> h t i  

the BOCs as they face simi lnr bt~siness decist-irih ;rbi>st Efle !I\ , r ;k~~\ t  t t t  tr~kief %:,w ~ C P I  ,-"i 
procedural cap that leaves others hlec !O t':,c;\iat~ v=ititotth ii1i111 !ttc IZX~, i1t;x.r;~ f$t+bi+tC jxiai*q'i 

take in  entering the in-region TnterLA'TA ~flzirl~ct tlx;tkec ;I rft'l'liilk%t fti erltr:g I$$:: tir,ar".t 

much more speculative than i r  need or ahrtrrlrl brr. 

'I' AT&T Initial PAP Bricf ;I[ page 19: Z-Tcl Inztio! i'AI+ tr'r;cf ,st j-.ii:v Bi' 
'(' \hlorldCnm Iniiinl PAP Brief at p;lgi. K. 
" ATBT initial P.4P Bricf at pngc 20. 



Otn- concern in this regard does not arise from the fact that the "others" \fht) \$-ill rnal;te 
stich escalation decisions are public service comrriissioi~s; our faith in  heir :ibiiitl lo 
make such clecisions cal-efuIly and wisely does not underlie thi:< C Q I I C I U S ~ ~ I I .  I ~ O \ S C ~ ~ C I ~ ~  
the concerns of those who make the decisions, which irlclude not onl? Qttrest, but thoxt: 
ivho provide the company with capital, must also be taken into itccount. IX'e stlouIc1 
t,hree cluestions arid we must rely upon the answers to a11 in  order- to clecidt. this is3ue: 

t~ Hati, much \uould we ~1r1dercut the purposes and goals of the QPAP b> hilirrg tii; 
il~corporate the economic "opener" that a procedw-al cap seprescnts 

Q Hois. likely will i t  be t111lt CLECs i i ~ i l l  be under-cornpen~ate'ci or t h ; ~ t  r , l~~t ' \ i t  \ \ i f \  fir' 
m a k i n ~  a calculated decision to under-perfol-111. should t l ~ c  caps be re;tuhecl 

e How niuc11 should wc conce1-n ourseh~es that a decision IICII tt? enter ti le itl-rt'gl(rtl. 
interLATA market nlay foilotv. 

The answer to the first question is that there isill be nu material u,eukeniiig of thc QI1AF', 
riven the other methods and processes available to redress an in;tbility of C;)\v~:st to \ti{) * 

betow the cap. These things include root-cause analyses, otlier enfarccnreilt prt~cczdingh. 
and the ability to revisit InterLATA authority itself. In light of that Inst power, we see the 
pa-ticulnr v:llue of caps at all as assuring thrzt: (a )  Qwest not !?enofit frotn ttw ticia)- i t  
~ t ~ ~ ~ l c t  t ~ k e  to exercise that power, and (b) that there be no relb\*:trcI i rr  tcertlkine just this 
side of t l~e line at which the exercise of that power becomes a scat risk. ,% C;I~> high 
snouplx to provide assusai-rces in those two regards should he s~~Ff i~i t"~i t .  

Tlle answer to the second question is that these is not a basis in the ~ ~ L I O P L ~  bdt7ft' t i3  *.tb 

conciude that a failure to properly control perfon~~rrnce is at the root of' cc~rttirwifig, t l i $ I~  

PAP payments. The analysis underlying this conclusion is set forth ~riidcr rhc ht ih jcat  c l t  

Linliring Escalatiorz to Six Mo~rths, wlrich is addressed Inter in this report. 

The cinswer to the third question is that the risk. while perhapwtlr~t "ctc:lr ;l~zd prt.ht:nr," t\ 

not in~~l~aterial.  The FCC has made i t  clear that validl? authorized itr-reglo~r, intt.rl,,-\TA 
rlyarker entry serves the public interest. Our otsn view i s  rh;~t the pnlrIir. hcncl'its itt trAiie: 

competition i n  the local exciimge market are disprnpartior~atcl~ rnlrilckl src:ircr, ttiir tt i ,tt  

relative disparity does not render unimportant the goal of ittorensit~g cr,rrrpcti.~ic>r1 ' r ~ r  v~rher 
markets. 

Motve~~er, the above concli~sions relate to the esistei~ce of a cap in gcrkerut. no1 rt l  ,t 

specific level. So while the finds are of use in evaluatinp the nc,lct'sait> of s L'; I~  in gerserrrt, 
they provide little or no help in ei~aluatins the proper level of  the cap in p;iriictiiar. 

Too much reliance has been placed on the Calorndn Special ;L13ster'f Rq'~f>rl. ;:\ 

supporting a procedural cap. It does unarguably provide fur one, but i t  pt-opust"\ 5cr: 
difficult standards for triggering a review. It recjuires one of tuu coiltlitiuns to be tltet: 

e Exceeding the annual cap for two years runtling 

e Producing payments for two consecutive montils t i t  a ~ ~ r u ~ t ' *  that, tvt~eir 
9 

annualized, equate to twice or four times thc tinntl;\l cay, ar'r\ount.-- 

-.. 
- 3 .  -- The language of pagc 17 o l  that report may suggest tilnt tlic annnaiizccl nrtlatilil he ctjr~nl x i 1  ruiclr 
annual c3p aiT1ounl. or perhaps eyen some othcr nmotrnf: in :my casu. tllc tnrtrsittrr> n;itrlrc nf oF\e.i:,xtttrst+ 



Should the cap be esceedect for two years running, otlicr. prn*cisions ;iri$i mc.c.tm;ntiir~: 
should already liatie come into play to address and respu~ld to Ihr  undeulyi~tg pn*.c-si.rlern% 
'4s to the two-month trigger, i t  \tlonld take results t11:lt. tvhilc prc>cltlci~le \uhhtikrafr,il 

penalties in their own right, coulcl well eLren out across tlic ren~iniiig I ?  t ~ t t l i ~ l l ? i  s%l rtre 
year. Therefore, the Colorado repot-t offers little guirlarice tn this anitflucis, 

More intriguing is the VJorldCom proposal to! set as ii pmcerlural cay3 the 4-F; of net i ~ ~ : t f  
'19 f revenue established by the New York Public Service C1omt1liss2ort in Ixrsi--, . 

proceedings to address the now well-known psahlems that iuosc ;tf'ter Vrri~crns r94elf 
Atlantic-Nr\v York) received 27 1 approval from tllc FCC." Tllc Nckv York Cointili\*.ii>o 
raised the level to 44% in  response to proble~i~s nhsrr\~ec.l, c1ftc.r 27 1 nppt-czi.c.;il- !$'c c,ttl 

pel-haps lean from the miscalculations of New York, wtrich i s  n t ? ~  fwrthcr *rri711p i i ~  "tfar 

27 1 process concerning backsliding, and take note rhar thc 365 c:lp illitinif!) set It: the 
New Yorl; Conirnission is no Io~~ger  to he consitlerecl n.t.:asar~abte, iYc find tkwt fl'iey 
incorporating of a 44% cap has significant merit. 'ZTx ehc;~laterl crrp wcttild ;t~?ply ubl ta l> .  if 
Qwest had miserable failures for many repeated nxastu-ztnents pesitadi ;tx~i! i t$u i f ic ,~t~t  
volumes of failure. If Qwest provides the expected senice. the c:scat;kted ilIi2 ILK ~ t ~ x e t i  tiie 

369c cap c u ~ ~ e n t l y  proposed by Qtvest) would nrver appfy atxt \i.i~i~~rld \rrlljr he ot 
theoretical interest. As noted in the general QPAY design htrlou., xte r~:i:c.rmru~t.ntt ;art 
escalated final cap of 48% (see cap n~oven~crtt principle helot\ 1. 

The WarlclCom proposal is, while not crffercd in tl~iit fclrn~ f3y \~rc~rlrt(l"t!a~r. a ~;:rg:tcti , ~ t i r F  

nieasureci increase, as opposed to the urililnited one gerttlmll> prerpaictf f,> C'l.Et3t. \~t:tc 
Such an increase would moderate the uncertninty, discussed fieltiw~, rtt:tr ~ r t r  tirr1it11itt.d rc- 
opener would place upon Qwest. Signiili rig the anrotrrtt czf an itict'ciis~ i r ~  ~ 'xpo~t i rc ,  
accompanied by clear- and complete sttitement of tilo cortt!iaior~ic that cun?rc i k  ~ t t i  t~i:ktzr 
serve to provide appropriate incentives without maki tlg bt~sirrrs':; eazq dacisitr~r?, ttnrfuik 
speculative. 

Because we have yet to accumulate substrlr~tinl cxperietrcc ttrtciar ;r twnird r i ~ w t :  151' t',"lF* 

across the coul~tsy. we considcr i t  prudent to cr?nsielat the lrt~.*sihklity rrf  attt~\itki~g 
moverslent of the cap within a reasonably confined range :rrttf rtrr ;L qlefir1ctl \ct 0 4  

circurnseances. Coming espeiience will tell us rnijcll tnnrt: ;rRirut ~cFtctf\cr ;! 3trf;- C * I ~  i>t II 

44% cap is or is not appropriate; bill if tve en, wc cbrtorc rrt crr osr the c.ial< irf ct,ttitl-uta 

Take just four of what are probably nutalcsous e~;trng~lcs of  t~cm- our knktz%li~v..itg%: vvrtt 
increase i n  the next several years: 

e, Qwest perforniance baselines will bccurr~e more irl;tuhti,i!tdrf 

Root cause analyses will identify the trct~f;~l i;\tt\ex oh' ~scr>iitc=iit, ~ t i h ~ - ~ $ , i t \ ' i l , t i t f  

performance 

0 What needs to be measured and how those trrtbit~ti~citxctirt.* xtiitufft  t ~ o  thee.! ?*L tl! ~ F C ~  

enriched by growing cornpetition 

The trend in local riixket penetration h y  CLEC:'r; wlff tell trs ~\llt:~trr:r f C W k  rctll,\inl 

at1 appropriate year to use as the f~undatioti firr ~ ~ t f i n ~  tor:ti tirr;ritcka! rxg?ra;iir< 

about amounts  detcrmincd fo r  13-rnontll periods that ciirt hr c i ~ , t t t ~ r  ,ar.ni5 i.rr' i r !  mi, f t  i't':a.sii. Y ~ r i l  .ti.qdi-. 

;I\ is discusseci immediately beto\\. 
' WurldCom Initial PAP Bricf at. pagc S. 



We belieye that the combination of factors si~ch as these could st~pport L I ~ S C ' ; L ~ ~  ~ t ~ ~ ~ e [ ~ t t ' ! \ t  
of the 44% limit. Therefore, we recomniend the inclusion of the fol?r%ving T:$p 
Movement Principles in the QPAP: 

A masimurn increase in the cap of up to 4 percentage points sl~t\ll occur trpcln urcfcr b: 
ihc state conirnission that i t  is appropriate to do so in cases \vht.rl: tPrc cut'rt'~~[ c';~i:, l i l t3  

been exceeded for any consecutive period of 12 months. pro\.idedl that: 

ci. thc c.ollzl7li.s.sion sllrrll ck~tc~rr7lirtc rlznt Q ~ t ~ r ~ s t  I-OI~CLI l i ~ t l r  

r.enlaitled b e ~ ~ e a t h  f/?c C L I ~  tllr0:1g/7 ~'c~c~.sollnlbit' i l l i d  ~ I Y I C ~ ~ ~ I ~ J  

efioi-ts, crrld 

2. pi-oviditl~ clr7 oppoi-tilrtit)' .fill. L))i'c'.~f fo hv ftttll!'c?, 

Wittxout such a proposal ;IS shown above, in years wk~crt ~ h c  cap n.r;iy t7t* 

csceeded, the QPAP could otherwise operate severeIy atlrl rtnfiiirll ;~g;tirtht 
C14ECs wl~o suffer disproportionately fronl Qwest tinder pet-f.i>~~n;rncc liltc in tllc 
year. This result is completely arbitrary and it coutd ha\-e dcv:istfiring 
consequences for a CLEC that has given up its other rights to c~?n~pcnsnrion itr 

return for electing the QPAP provisions. There is a compellin_r public iriteresf IH 
assuring that con~perisation does not become a matter of one's place it1 the litto - ;I 
position, by the way, that is not determined by the CLEC hut by the p t " r t ' U r ~ ~ ~ ~ n c e  
that Qwest delivers. Therefore, when the n~onthly cap is re:lchcri, tach CLEC t l a r  
would normally be due a Tier 1 payn-lent shall receit.c a prc.trniw of pa)inr.tlr 
(.debt) from Qwest that shall accumulate interest until such timi. :\s Q ~ ~ t : , s t  pays  it .  
Lilcewise, the State of Utah shall also receive a prcrnrise of piil;nwnt for 'ICic,.r 2 
payments that would nomlally be due it. These debt i~lstrumenis wi!l ;rlsc:, hc,li 
interest. At the beginning of any payment period (monthly). Q ~ V C S ~  3h;iif rt'p:i? as 
ti~uch outstanding debt as the monthly cap allows before iippljring paynxtlts i t t  

current: penalties. Qwest may at its discretior1 pay anlotints i l t  ~ X C C S S  nf" the 
1110nrhSy cap ro avoid interest chwses. 

Giver] that this proposal addresses the issues raised against a cumptctcll; trycr\-enctetl ciqi, 
and given that the proposal addresscs the concern that srry hirrii cup uuwnriii t l i i ~ t  

behavior, we recommend that the essence of this propossil be ;iduptt.tl. 

3. Qwest's Masginall Cost of' Cnrnpfiance 
A number of' participants supported the rtrgun-tent of thc New Mcsico i'r~ivtri:ac> Stixfr tti:.tt 
one sourad way to examine the propriety of a firm payn-rent CiIp wcjtlltl bur trr ecrrr?y;trr.r r;! r 
Qwest's ~narginal cost of col~tplying with the perfu~nartce stttndai'db agaitlsl i b l  
payments to which i t  would be exposed for nut complying. As the Ecxv h,Ic?;icci St;iffit% 
brief put it:" 

, t h'ew Mexico Advocacy Staff iriitial PAP BI-icf nr page IS. 



@PAP' Kcporr Urrohc-r dB. 2Nlll ------ - - . -  

.4 mp s i r~ -h  u . ~  flit L I ~ Z ~ Z L L L I ~  cop III-O;?O.SC~C~ 17y QI~Y*SI j?~!-rlr~its fl~:.(*.\: 111 

rtrtc~tlarc ~ I I C  IZCI C.OST (! fdiscl- i t?l i~~clto~~ S C J ~ - \ ~ T C  10 CLEC.7 crild ,r.i-irir t i i ~ r i  

cnsf ~ 1 ~ ~ 7 i n - s t  p o t e l z t i i ~ l  ~ C : N ~ I I S  to Q~I~CJSI of IIOOI- S C I ~ ' ~ C C  fo ~'ot?tpctihr~..s, 

2-Te1 said tl~at there is a "substantial risk" that Qivest decide that - p;lying - ,3A''~ (-6 11.; 
1999 naeasured rexrenues is preferable to keeping its local market tijpt.r~.-' 

Qu.cst argued rhat there is no evidence to sl~ow that its 1liargi11:lI co\t cll" i.on~pili;r~tcc F\ 
p.t.:kter than -36% of its net reL7enues. Moreover. Qssest said that rhe FCC rcjec'fcd tfw 
rlarian tliat such a balancing is appropsiate in the first place. Qa.e\t addecf rlisr. eve11 ~ S ~ F L '  

ir rtppropriate to use as a benchniark, the calcuIation ~ f '  marginal c,.~,xt i+  rwt 
strii~htfor\vr~rd. because Qwest ii;ould face enforcenient bc!nnci the rnrurctirrl, 

-r, payii1ents imposed under the PAP. were i t  to reach maxi111111i1 pnynle~xt lei.t"ls.- C).ibe.~t 

:~lso rugued that any such analysis woiild have to consider rinr :llsk a b i t t ~ t e  )ear'\ 
p;iymcnts. Tile reasoning \vas that Qwest ~i~oulcl 1iat.e ail incenlivc to rnakr very high c-*-~.it 

in\ estments that v..ould produce benefits for numerous years, because tlxcssc invsktrrlt*nrc 
t~ould reduce recuning QPAP payments in every year r11:ril the intesttneiit fc.?., 
nc4birionnl trucks or network facilities) yielded benefits. In orlic~ vrlrds, irt tern15 trl' 
examining Qwest's incentives, it \vould be rlocessary to look not r~r r lq  :ir rmc >oarn.t 
pa!lbnck leg.. reduced QPAP payments), but rctther to vitfut* rile stwirm of  ar~rrti,rl 
reductions that would result from an investment. 

Disnrssion: There is certaillly theoretical apperil in the 1n3rsitl;il cast an;tl>sis thar rlre 
Nen. Mexico Ad\xocac~. Staff 5 witness explained. Ho\sL ' \~~ ,  illerc ;ire .r ultl~rli-cr- tit 
i;~surmountable problems in applying it: 

As its proponent stated, neither he. Q\vest. nor n v  other part! pre4cntccf r:tJiatef~cc 
of ~vhat Qwest's marginal costs of corilplianct \$.ere. thus niahinrs rhr eqtr:ttic)tr ht* 
espoused in~possible to perform from this rscorcf. and per-haps at ELI! 

Q Were there such evidel~ce, there ivould rcmain the ~tced, :rgain t i s  'ihc \ & i t l w s b  
agreed. to add to the ca1cul;ltion the cxpttctcd va1ucs of ill'trcr rial;* kit't.11 l'i? 
Qwest, such as re\~ocation of section 271 apl~sc)vaI. (2s par;iiE+:l ent;.rricrrlrtttt 
proceedings 

(P Long-tenn investments by Qwest would reduce p:~)~letrtk f i ~  i t  r l t l~~hc r  et t '  >t'3fls; 

therefore, the necessary equation could not be pcrfc~nned b? a himpic rinnlrirrickst~ 
of a single yearas costs and reduced QPAP payrncnts. 

Thus, while the proffered equation had theoretical rtppcal, it usas 1 l ~ t i f i l : i ~ f  iy ~ O I  B \i)li~fi(tft 
herc, because there was no evidence to enable its use. h.lorcovc~-, i t  is  u~tiikrl:; rh;~t , f i t  

attempt to gather evidence and to use it in an analytical mcldct \vouXtl >te,.Id pat-iicarkuiy 
r.eliable results anyway, @veil ifie sub-jective nature of the other :~pp!icx<~l~" rix5iq ittrd rhc 
judzments that would be necessary to value on a preseilt basis tlic multi-ycrr bcrreiit\ th:tt 
long-term investments would yield. We believe thitt the Nett. klcsico t - t d y l ~ c i ~ ~ ~  Sttitf 
wirness's thoughtful and calldid testimony recoguized these t~~if t)r tu~~i~:c lirriit;rticrti$. 

li %-Tel Reply PAP Br ie f  a[ page I I .  
"' Qwt'st Initial PAP Brief at page 14. 



4. Continuing Propriety of a Cap Based on 1999 Net Revenues 
ELLrl-inir Vv'arnerlXO Utah also criticized the freezing of the cap amounts that would 
result from continuing to use 1999 net revenues into the future." 

itliscaassion: Tlris argument appears to rest upon tile i~nplicit premise [hat net intuststc 
rywr:xtiug revenue \sill  continue to increase despite growth i n  cornpeti~ion for focal 
exct~nir~e business. Thih p~emibe i h  quite specu1atir.e. All other things being eclual. the 
cffecf:, of access line gsou.th \\gould have ro exceed those that result from loss of niarket 
bla:rrc to CLECs. hb1oreoi.e~. i r  is not at all clear that all other things ivill remain cqurrl. 
X f i ~ t t )  c.\:tniplex denlonarrate the i~ncrrt:rinty: 

Lrw~al-exchange business retention strategies may  produce hr-oadly-based price 
concessions tliat lower per-access line net revenues 

o If there is cross-subsidization in certain elenients of local-escl~ange service, 
cur-renr tariff prices that contain a premiutn above costs may not rcnri~in 
sustuinitble as competition increnses2" 

s Financial. accounting, and operational restructuring of interstate versus intrlista\t. 
scr\.ices. which are by no means unliltely it1 the fluid mal-ketp1;ice and regul;~torj. 
erl~ironnlents now existing, nlay alter ~naterially how intrastate I-etunl is 
c;llculttted and how much i t  ends up being in the future. 

'I'hrrc are probably a number of additional exampies. These, however, are sufficient to 
clcmonstrnte that there is no season to conclude that the ongoing use of I999 net intrastate 
I-c~~enucs is rnore likely to incsease or decrease Qwest's net tinaa~cial esposuse. 011 tire 
whole, it appears preferable to rely upon the fir111 dollar anlolclnts rhnt the QPAP provides 
for, as opposed to taking a ratcheting lisk of unknown direction and utlknon'ahle 
m a ~ n i  tude. 

5. Likely Paymeamts in Low Voilume States 
The New Mexico Advocacy Staff questiotled the importance to be placed on the total cap 
a n ' t ~ u n t  in its state - arguing that very low CLEC local-esch:rrige-service btlsinesh 
voiumes would make i t  i~npossible to generate payments at or near ttre New Mexiea 
limit." Qwest responded that its burden is not to produce CLEC business volume. hut to 
respond LO the ordel-s that it receives. 30 

Discrssion: The New Mexico Adilocacy Staff argument. assurnins its underlying fL:ctu;il 
basis to be sound, does 1101 bear directly on the sufficiency of the cap. If I c w  CLEC order. 
vo1ume.s comprise the reason that the cap would not be reaclied. then o tiighcs hard cap or 
;Y p~.ocedurnl cap would be unresponsive. Those higlier triggers would not hc nict eitl~cs, 
1x1 rhr: circurnsrances postulated. the issues beco~ile whether the PAP will: ( a )  adecluatcl\ 
c i l r tnpnww CI-ECI ~ i i l h  lo\% order iSolumes, and ( b )  irldttctl Qlvest tlot to pi-ovicte 

.---- 
- y" ~;e,,.l!TZw: %'mx~i:i' I:tafr Rsply PAP Brief ar papt: 7. 
- 9 ,  ,.1 .. n.fii,;. itnkiz tc-j &c jtx;lmplc- this orlz distinguishes itself by its npplicatior~ to 11 specific i ~ n i i  

r;.;z:!.~.~er r~,"z:c 0f  3e.-t ?1"=5 ma5 be afieurcd paniculariy becausc of hisloricill rc_cl.rl:il~r?~ pr'icillg 
,b$s~x~k.r.. mu.,..,.. $9 + 

%*.f::5c :3pP.-?;::s .:* ,~z.,<x~:~ +&>S'$ g.~$&&i p>&p 3: p z c  25. - 
, - " i :. . .". ,,,: . i*>r..i; " i -' -.". .-, - . - ~ ,y->;y Er<i 35 F:c< - - j 5 



-- 
substandard service in a state ivith 10%. oxsrafl iirder 4. zr'irfmc. : nc -i Y?'~A? - V.:-~E-+ -*-*r:.L~ :- 
pro\~ision for minimum payments. which vhiIi be diicusird b~ to*~ .  % : ~ 5  .L -v8 ;**:-,UY :, ,::,- 

direct way to address the New Mexico Ad\-ocaca Srttff CG'C~:'T;L ~t?r;lcf fi-it; ; =:s AL:*:- 

voluii~es might dilute the compensrrtory and incentil e g a d s  c55 rhe QPAP 

6. Deductibility of Bayarlen~ts 
WorldCom questioned whether we should find comfort in  the c;ip-s a J c q t ~ ~ i >  i r ~  !i~&a t G  

'. 1 

the fact that Qwest may be able to deduct payments far income! crx prrrf?*~~i'$, ' f$~,t.zt 
noted that the likely consequence of adopting iVorldConl's suggecuiot~, i.t.., ttt Jecfsre the 
payments penalties in order to make them non-deductible h! e)i,i-cxt. \\;timIci be t f ~ f  the 

:: 
CLECs receiving them would not have to declare them as incomc. 

Discussion: It shoi~ld probabl~' come as 110 surl7rise that partic\ u,lho 1r:rtr ciewribcd tniach 
of their opponents' positions as bald-face attempts to motc plltltnt.citk ~ F I  ,I  teif-%crx ing 
direction, should bring the Internal Reventie Service into tlrt. nrgumeni. l-I!.t~i.excr, t g w  

consider i t  safe to presume that the prior plms consicfrr.t.tl 171, tftc FCC xxcre .ti417 

cunceivecl in  the shadow of our e\-er-ivatchful federal stt?.cmrnenr rei.~itiie-r%, k'ic cct- i l l 5  

reason unique to Qwest that would justjfy a t:u-nettine F;rcr~l- hc'rt", Xeittit"~, Et! ?lit tt,rS. 

do we see any reason why the norxenclarurc of the QPAP, :ib ern?lo>~iI t ~ t  tf~c -k~h\i,tr~i*t* of 
the yaynents contemplated. ivauld put the hound.; nr'f the wrttt in  an: i;L%c W e  fww 
confidence that what the thins is, as apposed to whrr rhoxt. Intercr~rcd irr rIae ru.lz;Pi c;alt 11, 

is  the more material frict bearin2 OII the question of r;t.,abilItr. Eilrhcw. r ~ ~ r ) ,  3:: r* i11t.fr. tfirdi'it 

that Qtkxest should not be advantaged in their paying nt ~.rtnn~lt~sur.b ;i- .I i c 4 t  l i + F i b Y .  

perfomlance and then balancinz the effect through z:r3 .tt7.&i'-rti';.*, JF?: thdl ~ P L Z  :2r~"%ii>tl 4 r i ~  

Qivesr to avoid &ess penaltiex ~ ~ s l i l d  be significzntiy redkticd 

B. ~Wagailifzdde of QBAP Payatst L e ~ * ~ l s  
Toed economic rsprrsui-e addresses crr1l: pal? crf xi-4.c ktaJei i y y t ~ : 2  l t  $!"i -,$?'is ;cv* ,  + - I  

.;?ri<m?!' i s -  ? / , r P  -7 payments under the QPAP to pri-idt? a rac"smlagf'in2- J P ~  -*zgtliiX<;:in7 .- 
. _ I j  Equally material is the quertinn of \vi;hat ley25 tjf ~ ~ ~ ~ f ~ t - i * ; ? ~ c : f i ~ ~  $X,~?::%:‘CP:- ;.;"plli . - r r - C 4 , ,  

exposure of rt.en much mr!re that 4-4';- of nti ~?t ;~ ;x -+ ta : ; .  rt!i.tga':,je~ c;.-c*lr T. ,;;:;I 

suhszmdard ~ r f o m ~ a n c e ,  if pa>n>nsnr> rr;;r cj cx;t N 4 x ~ - . r ; ~  s ~ m ~ i : A i ~ ~ i x ~  d:fs: t.. _,"  -i:..,i 

- v .  They do nor compensate CLECs. 3% 2 F ' . , E % C ~ ~ ~ " P  ~~?s;~i.ht:.~::~%lr <c  +;-,, eU .I- ,+< # , + -  o - -  

poor perfom~ance causes them 

e Their accun~ulation ii at sn s1o.i.. 3 rrllc a+ :<$ M$,C i-"::r77":i=4".~~ :S t : ~ :  -:;c a ,  ; L & ,  

io economicali\- significant Iisveff.. n s  II!'YZV~~ biv- T";,E,;', T*;,.T$~ ,r '; , r;" n̂*;, ;.%; . 
Q The! Pail to conlmunicaze In Qis ecf rkat inmpiinnid ax, ?r"l'B;"~,:>fi,. t i  t>eti.:,;;, 

Quest presented an analysis of the pa;7~lsnit  &a: th;: Q:gCl,4E2 +: - :,;,:: 4-j;= #c rmr I: ,*f :* ir 1%): 

ntonths of February &rough Xlay 2MII ,  an  rhe 2.j-i. s: :kc ,~.*.g:21"2;; r f f i :  11j141 ::st; rX>P -i$* :;(,*: 

i V 

been in effect for ar least six 1710n1f73 prior 117 $$?a: Febra#.i~>. raelu:~~.417 .;cF: e r s  3. L ~ i _ f l  

Qwrst testified. sho~red tfiat payraenzs lx~mI.ii E;;ftmt'" ~ : C E  Q*62?r-FJH2E.SIC %f dq,: 9. ~t:l'.i 

-. 'Q*'oridCi+rn Imrjd PAP Bnci at pqt"  ". 
'- Q,)ae5i Rcpl? PAP Enef 31 page 2'. 



have produced the equivalent of CONFIDENTIAL free years of service for CLECs. 
Qwest considered these payrnent levels to be very substantial in light of the i ' r i ~ t  tirat 
Qwest nreasured its overall perfornrance level under the applicable performarrst? tne;zt;urcx 
at 92Yo during this period. A principal premise underlying Qwest's belief in tho ulitity o f  
this analysis is that the prices that CLECs pap reflect a relevant i!nttastrre of the value rjf 

the services that they receive for paying those prices. This premise takes the ~ i e t v  that 
; < 

the price of goods or services in a free economy is a persuasive measure of their vaiue' 

Qwesc also presented analyses of tlie combined Tier 1 and Tier 3 payments it xc-ot~ld k ~ ~ e  
made for the 2001 months of February through May for unbuncfled laops and oitor'dinatt.il 
c1.1 ts. Qwest' s analysis showed that its QPAP payments far those meitstires tt-ouIci haye 

:1 exceeded the total revenue it would have received for the services measured by rhcrti, 

Q~vest addressecl as well the "significance" of payrneritr for individu:ll occurrc~lct.~ tuflcrtr 
it Failed to nreet the standards for which the QPAP rec1uirt.s p;tytrc:rrt. Qivcst snit1 th;rt the 
individual payments were significant in their own right, but it i n s  atso , rtccek~ary b t o  
recognize that the same order or activity could produce multiple pajrlneats. 'Vilus, ~ " L O F ~  

if there were concern that the payments set for an itldividual rirea:;urt. were insuff3cient lo 
compensate CLECs for damages, Qwest felt that the QPAPV.q provisiorl c ~ f  tl~ttltiplt: 
payment opportunities for the sarrre activity or closely related actilrities tv~tklri rtsstrqc i t ,  

CLECs broadly attacked this analysis, asserting, for example that: 

8~ ATSLT was among the CLECs who said that the f i ~ t  Qwest t\.wlld still hn.iet. beet1 
paying substantial amounts even after escalation of pnyn~lcnts fix six-tr\t>tliti-ts tscr 
the discussion of payment escalation under the suh.jccr Li,rtrr'rirf~ EE~c-uttr;irrt! tus S<P 
Months below) shows the inadequacy of the ptlyrnenl structutr'!' 

o ATT testified to a calculation that there was only :: one in 91% EitH~zn t:hant.e that 
Qwest's claimed 10 separate payments woi~ld occur for a siltplc ircrivity ~ b ' r f  set tlf 

related activities3' 

@ AT&T also argued that the Qwest analysis of sample paynltrs Sot. the ft.hn1:tt.y- 
March 200 1 period should have assumed tlaat the QIZAP I.rep;tn 'trr FcErr~~tkry. ivttiol~ 
would have eliminated the accelerated paynerlts and redutcrl the sample pr;lyoirt> 
by over 60% 

Qwest escalated payment amounts for misses fur more than six tttsnthr, hit t t ~ c  
QPAP limits escalation in payments to only six consecutive t~iclnrlrs'" 

-- 
1: 

Qtvcs~ Initial PAP Brief at pages 7 i~nd S. 
(')west Initial PAP Brief at pape 0. 

' k x h i h i t  Sg-QWE-CTI-5, page h. 
"%AT&T Inirial PAP Brief at page 33. 
Z? 

.kT&T Initial PAP Brief at page23 R'oridCon~ Initial PAP Bricf :il pnpc h, cidng tire tact rhar O\!o*t'~ 
p~rr~jurted cotnbination of payments was "stntisticalI_v t~nlikel~:" Crvvntl I~ri t id  PAP ttrirt :kt p;t:+c t f r .  
~:mli;~g the rnaxrrnntn S74Cf pac-nlent cited b y  Qwest as difficult to get. 

C;ilr3sd Initist PAP Br ief  pzgc. t I .  
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a The total payment amou~~ts  shown by Qwest were pnliry \ ~ h e n  c m ~ p . ~ ~ i t  ulif%i 1 f 4 ~  

third-qua,-ter projected total revenue'" 

The New Mexico Advocacy Staff said, as was addressed : t i ~ o ~ c  under tttc di~i-ti\~it.rw 
T17e 36% qf Net Rel~ci7ice.s Srcrrzcic~rd, that the prc?per illquit-y Ilras lint the :;tx;.6 ~f ~ t i s *  

payInents provided to CEECs, but Qwest's marginal ccasts of not crzniptyir~g ~ t i t F z  ihc 
standards, which the staffs testimony presented as the :kItt21-t1;1ti\~ C O ~ I T ~ C  r ~ f  :icf~im th,lt 
the QPAP should seek to discourage,"0 

Qwest responded that the calculatio~~s shoiiled the effects of fuii i~npfcr:it;.nt:ta~t~ii. isixcl 
therefore did account for escalation properly.i' Qwest also :rrgncd tlmi rtvl CLEC ha9 
presented any evidence to shoiil that the sample ,xyout levels te$ttifriecf ts by Qt\-ccr f&i icd 
to fully cornpensate CLECs for their damages? Q~nr rs l  also 5idd that CL.EC5 r l id i!ot 
sirpport a Inore direct assessment of lllcir losses: they tlcclir~sd m prizvirfe t c ~  (>.svexi 

I % 

information that would have ;illowed such an exercise."-' 

ATRLT responded to the claim that there was no CLEC evidtrtlct uf J;tnr:agsh. Art ATtB'3' 
brief contained an extensive list of qualitative fiictual. usseni-otls ;~-ttt~-rttc ttrcrtk uf ~ i ~ ~ t f ~ i g e .  
The biief did not cite to the portions of the trarlscript where evicletxrt. irz btryyrof  of." tili\w 
assertions could be found." 

Disc~nssicsaa: The arguments made against the relevtincc ar tihc :tt;'e~ll*;vc,':t af f&~'uxf-*r 

calculations were inapplicable or incorrect. First, ttte iW.cultietIt: - tf:iit d ~ u  @vi..it p:t:.~~.t- 
calculations show the ineffectiveness of thc QPAP ;IS a srrstivatrir of ct~tr~pir+ry:t 
per-fom~ance is illogical. The presuilied pnymertts \t.err. et' c f ~ ~ t ~ w ,  i ~ t ~ t  ;k;fr:;kf!y ~ i i i ~ t l c  
They were modeled for an histolical period of tirut. ifur3nq tvhtck pa?rslcrrt,z \!:ere trttk 

required. Not having been payable or pnici, they nkviolal;ly zcniid ~ t t t  ii';~'\-e rrl~~t;vzkte:f 
pe~fo~mance as they might have had they beer, pnyahleA 

Second, AT8rT's statistical calculation of thc prat~ahitit>- r ~ f  irtiuilrgsfc pt>n:r?~Ys t ~ i l h l i  

single or related activities was flawed, because i t  fixiteef tn rrrcvg~atrr: a ce~i"r;a$ i$spcck Y Y ~  

Qwest's arsurnent, which was that the 1.i1riabtt.s affecrinp p&?r~tetfl f ~ % ~ l s l .  .kt6 ttttl 

independent; i.e., the same failing that causes orxc ETIGRWTC ita tte trrr~.ict.f c5ka t-httise 

another to be missed. AT&T's strict multiplication esf prahnkilrti,er VLW t ~ t :  he r t p l j S t ~ ~ t  i i ,  

3') Covad Initial PAP Bricf n t  page 119. 
JO ATGrT Initial PAP Brief a1 pagc 72.. 
J I Qwest Reply PAP Brief 21 pagc 7. 
42 Qwest Reply PAP Bricf at page 6. 
4 3  Qwest Reply PAP Brief'at papc 8. 
44 AT&T Reply PAP Brief at pagc 1. Fnotnntc 9 of that buici ir~cltc~trzl t k ~ t  4 5 8-T w.i- ;%it~f::httc:: t r ,  .ra 
esplo~ing addi~ional areas of cost. That statorrlcnt is  cIisiagcn!totr.s. Ptrhc.. :Yi',% f kc.$% n:~!; ;wi~%thit(:~: b t i , l ~ l t  

bringing any cvidcncc into tliesc prnccrclir~gs in pro1rt.r orrlur. rtir u,hlrztttl~~ ur\r~trrrk,t = a  I ti' 2 ~ t i i r ~ + : ~ * r : ~  

that went well beyond the hounds of tht. rebuttal testirflony t t r  i v f t i ~ t i  rk3 ti '2'~ urtricir :*ai r;-p'~rii ,ttzzy ! I+  

that time ATGT had already passed on tun firlly [ i ~ i ~ i ~ ~ ' , t f i \ i t ~ d t t  op~lftr~htnrlir'% Irr Orit ~ 1 %  %\iris h;tc :,ikitr:*w t i  

costs were. I t  was merely denied an opportunity to $0 hcytlnd tltt-: z /z ;~ f  nttd ~fi! .~~;t.+&!i-hk:~f br ,c~ts~ct~  r t  

questioning to gct into new subjects. Morcnr.cr. 3 rcviuu of tltc tr:inscr.itrf ~t~+rii:arc% th.$ ti&- .-jj.tir.;ct,~t) 

soilght yet more qualitative. not quantitative, evidcnee. Sc.c tile zi{tgtr%t 3 3 ,  3cijE t;.tn:cr;p~, xt,b;r;srq , t i  p - i ? ~  
C I 



independent ~ a t i a b l e s . ~ " ~ ~ & ~ ' s  simple eszrcise could he very far Frortl tltc rnirirk its t h k i  
case, where the variables are not all independent. Even if we tits not reach tht: m;rttrtxnt>r 
coincidence of payment opportunities from the same or ~.e.f:~ted activities, n c  cnxtu 
~ruevertheless accept as established the Cact that causall> litzked gayilwnr apl-ror;tlnitic\ ,ttrtt 

resultant increases in payment l e ~ e l s  are proper to assriillr. 

Third, i t  is cu~ious for ATEsT to argue that Q~vest's san~plt. calct~i;\titl~~\ ~.t\t~.irrfri ~ r ~ i  'fr:~toc 

assumed that the QPAP had been i ~ .  esistetzce for at least \iu, trr~.rfiift\~ z\7'8cT. -al.r~tmg 

others, has placed strong emphasis on rhe need for escstaring QI'AI' fmyttzent\- l i  t i  rtckt 

consistent to argue that paynzents need to be escr~latecl to pm~iiclt. a pr.opcr incftrctem~:t-i~ 
yet to suggest that the effects of that escalation shoi~ld be ignc;trdltl tvhrt~ ;~sst.ssirig \t-lic..tf~cr 
payxrucnts tue sufficient to provide the inducenruent beins soupfrt. 'Sire C)f3AP tt'iil 3tiir5 
only once; we can presume that it v,lould conti~~ue iirudcfit?itef> irr the c ~ c t ~ t .  OF 1- E 
approval. I1 cannot be true that the best way to assess the opt'fi~ttii~t~ of at1 r~rigirir~s ptcm i* 
to esrmline its inception period. where that inception pel-iorl cvill fiat aiifriv for the f i g f f .  
display and impacts of features that will be ongoing. 

Fo~~r th ,  the record does not sholir that Qwest incseased paylucrrrs heyrtncl thc s ix-a~i~atrF~.  
of escalation that is pro\-ided for in the QPAP. The evideitce sllou-a that tflc Q ~ t c t r  
analysis accou~lted for escalation, where appropriate. tip t o  tttld ifrclt:ctirrg, t ~ t t  t l o i  a r  
excess of six months. 

Fifth, how the QPAP payments relare to consolidated Qtvcst litpr Ir~r:tm~c t f irr .~ Ilpi h c ; ~  
upon the issue addressed in the analysis of- the issue bcfore u5. 7'hct.e uv:tk t1t3 p~fpt.)~%iit ti* 

jxtynients that are a function of rei.entre sourceh that i ' ra~t*  wcdtlittg trd rlv-~ tliifkl: IIWY! 
exchange service; nruoreovel-, none would be apprc~priate. Ttie J I ~ T ~ C F  b:b+t' for ck~%~:h+i~jg 
overall exposure is, as the FCC appears repeatedly ro hrtvt. ;~r;lwc$xtcd, irstr;:ik!;ll'c rk l t  
revenue. Moreover, at the o\lerall level of performn~lw f;lt~'e$t rtitcheci irt w ~ ~ ' i n r  i't,Be'% 
during the period in cluestion, it is not clcnr \-L?iy Cnvtrcf ivt>ulJ sugpc-st titxi -Si$ttifiv,ia~tF? 

higher payments would have been anticipated. Sttrelj- Covrtat ta.otiiJ ma ;Irgttt: tlriit 
payments not be made a function of perfornrua~iccz ttr CLECh, k)tsr ~arher ;r p,irc~tr'% 
consolidated incorne. 

Qwest offered the payout information to show that its coTrs tlf fliu~t~*ttgt~pli;\tw ~.iii~lfif ha' 

substantial under a fully ~perational and matur-e QPStP, 'Tht: e,.t.irtencc: w:~k rrwtut, ir% 
intent and its chasacteristics were overtly demu~~stmtt.d, iirtd S t \  iil%p!ic;~tican nf ttrcttlrvj. 
was appropriate to the use that the sponsor intended, 

4'1 For example, assume that: ( a )  i t  m~is t  be clntrdy anti less thalr 32 d e p r ~ c . ~  ltlr v + i l r y t  t t r  t~ i ; \pq*~,  t b i  ti@% 

random chance of C I O ~ I C I S  for :I given 10ci1lc is  20 perccnl. { c )  the r;\nci:~m ch,incc nt tt:ruprrdraur!. h,kt:rli 1: 

dsgrees for o $\,en day i b  10 percent. id) it sI1n\i.s 511 percunt of the tlnle t h t  wLh c,.i>rrilittr~n>~~~tw: rri4.f. *t ih!  

(el  we want lo know tile odds that it ~vill snnw an any gilcn Jn!; ai thnr I\x,~tc If uc c-llrtrl;ltc t:~c , ~ t ~ t -  ii! 

snnu-fa11 as if these varr:~bles tilere indcp!:ndunt. then the ctrnt~rc tit s:~~wy t i  U,-l- r t r h e i ~ ~  i. i Z 5 ,  - t ~ f i ~ ,  )& 

~ q u i ~ l s  I jlerernt. Ho\i.cver, we car1 r~otc that clouds a f k t  te'l1lt?et;%i11~: t ! ~ c ~ t ' % ~ l i ' ~ ' , ,  ttt i irt  t .  .I p i 2 t e r  

coi:lcidence between cloudir~ess 3r1d tettlper;l!uru tila11 the prcvir~ui art~ltuvicrtc t t ~ 3 ; t c t ~ t  YCIEZS- J Y. et i~i. 

suppose that i r  i \  more often sunlly in the suinrncr in this I~>c.ale, aRd tfr:tt it r,% 111 Crcl ;i:ru*ll sir\ ' 5  t:cticqn! 
of tile days when thc temperature is lcss than 32 dcgce>. '56'1% ficiuirl ric~t.i. tlfiltr L t ~ ~ t t t , i \ c ! l  ,:.tkaiarr thr: 
odds of sncns f;rll on cloudq days of less thrtn 37 degree% :I$ bering Et%iu+ rrxtvx i ~hr fq .  thc- ,irtbErii~c:\t~ 
folIur~~s: 0.75 t ln~cs 0.1 tinles 0.5. which cclilats O pcrcent. I)bvi~-l~rsit. t f  uc AFVI~ i4c::frtrg ::xrti rur*zr t i r d ~ z i  
nia)o bnked \.ariablrs among many. the effccis ; L C C L I T : I ~ L ' ~ ~ ~ ~  ~Icpicfin~ : l~> 1i11k;tyci t ~ t ~ l i  ,~r i~ l i rr l i t t i s . . t f  

accuracy \\ oulcl br much more dr:lninr~c. 
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C. Cor~~peizststicrn for CLEC Dcrmbr'gcCs 

I. Relevance of Compensation as a QPA-LP €;ant 

Z-Te1 disc~urlted substa~ati all y the relet-ancc of thc goal crif ~ n ~ ~ r p e i i 8 ~ & ~ ~ ~ t g  i*l.EC'> t ~ r  
daniazes incurred as a result of non-compliant Qwt'ai ivholcih:xft: ~?er&>rruarxc. It: .;kl;n, 2"ri 
Tel said that the point of a performance assurance pl;l-~~ is tch crersti irlcrln~i%ei Or, i k t ~ ~ . ' i " i  
and sanction poor whoiesale perfomlance. nor to canqrctl.rrsurz C1,KGcs7 f;w t i ; u ~ r ~  Apm 
from the question of whether the QPAP should addresl CI,F"C c ~ ~ r e ; ~ c f ~ ~ 2 t ~ t t ~ s  t ~ t  c~i:. z-'fck 
also argued that it is not appropri:rte to sub-ject stti.1~ c i ~ r i i ~ ~ i ~ - i t f i i ~ n  rt_.i :I krguid,atc,-ti 
damages test. because Qwest has not shoivn that r t ~ e  legs1 ~td~i t l r i~d ap~ficitt%k 8x1 dcc tc f~ t y  

. iP i the propriety of allowing liquidated idanraper ha\ not tlc'rrn r m t  hr-t~*- tri = : G ~ ~ G G  F I ~  1.:. 

position u'ith respect to the insieniticai~ce ot' tire c~uc=+t I<~~  of tt,~nl-.rge~ irs iL;.rritci;i.w.i \i.r i f41 

the QPAP, Z-Tet asserred that the FCC hns not )er fxccl ttn i;tpjrtic,tsrr-rn rb,ts igt.r~;ii~,tlS> . - 
requires CkECs to tvaive their other ilontr'tlcttl::l clairrr$ ;rntf i,rtltr"t r i g t ~ ~ ~  \ ~ t ' * t i t i t r ! t  ' 

Discussion: Many participants disputed tile cerrtr;llir> of ;lc.ttc;rf C1,F.r.f ! t u k k ~ u  Fri khc 
question of detenllining p;lyment iesels to CLECs. hut nane $13 itrr>rr$! ;i% 7-'fr:1, .'ii't 3.t 

the other participants at least implicitly rnacte the sufikicncy t r i  the Qf',tf3 $7. C t ~ ~ t _ t ~ ~ ~ i ~ ~ i Q  

CLECs for hann they suffered a nlatter of interest eo these j i l r L ~ ~ c t . r L .  ' l ' t 3 ~  N'Q' iltrr- 
couch its test in teznlx of incentives. but an oIer.r~entar)- Icgak pri-lnaipti: i r t  [it.; t i i v f r f  t d  
remedies is the public interest in holding cormact pnriie,, rtzrr rt*:jhr~~\, ilnd i3tlWr ctalpihfn!c 
perpetrators of injury responsible for the dan?.$tges tk~cy u;nrse t o  ifxJitif* thctt$ ~ t 1  t:.t-fii+t~t: iii. 
ways that will avoid such I~nnn. There ceizdtl l~ exist, irr siin1~' c3,4t'~, ittf'iSI~t~trml F<tf?t" i f i~*  

not related directly to harm hut desieneci to provirte strsvng iincecrrttirel tt, ,a\ tyi:$ i'crtdtrl 

fauns of conduct. Punitive danlages arc one exaxupic; Ltrt: r~ca1;r~Fr~i.a irf "Eter ! fqo w ' t - t ~ i k .  

(in part) here and the Tier 2 payments here ore orhen, Hottc'\cs% tirile e.\.i~ft:~r:e $4 ahu-,~ 
added rernedies does not signify that the a\\;.ru.ci OF tsnrpcr1~1rra.rr h t i i t ~ ~ * t ~ i t ~ c  tlw ~ t p i ~ g . ~ ~  

has no relatiorzship to the inclucemcnt of pubficlt iiccepiirt~t~ bubat.ir?e, 

Moreover, even i f  the case were othertvise. there i s  souad sg;r*,im & i s  . i i l i ' < ! i t *  k i i k +  

recovery of traditional dar~lages together wit11 the irrcirrccrzrcrtt liL%ttu~~'% rtE ,,r Qt".i!'. Q t ~ r r ~ .  
obviously, if orle were to ask how much i t  t;tkes iir c:,atisie ;:t BtTC' ftr ~ . ; t  LT; ~ i i . i l J t t ~ Y . ~  

considered acceptable. it would k inctrrrgnrous Etr fgnt~a: uuhr$,knrkirl p;r)ra~;*ril; k k h r ~ t  ;i[cW 

reasonabfy certain to be ordered by othcfr : i ~ t \ l o l ~ t i ~ : ~  lctr tfrs: ~ ~ L E I Z L '  b e i " ) t , x ~ t r t ~ k  t r i  ,LdFa\ t t ~ i + i  

Despite the conlmon sense at.' the matter. rticrt. r3cle.k ren:;trrs ZIP.* qtiexsrt*ru r,br-TeJ t"h L $'';tii''* 

suggestion that one cannot read prior FCC" decihitrs;:.. it\ tt~~l%txl!ir~j: alxc ht"~bt*t $!I,IE ~ ! t i ~ . r i *  
i 8 '  PAPS going before this one contain a sigrzifictlne CLE\C:' Cz~fbiXleT$~,t l r rdb rfrrt.~tpe?;t 8 LI ;~  

Michiran Public Sen-ice Cnmrnissiot~ Opinic'rrt arliI f1rrdt.r s)ii ~ Z I C  J * I ~ I C I B ~ C ~ &  h$ic l : t~~~c 
P,A.P;' ivhicli the Comn~isrion noted u.n\ based $ \ t i  ibi* 'ic\.rr p k i ~ .  i r l -  c \ , ~ i i p i ~ ~ . ,  *lid !lit 
following: 

Talked about the plan's "1-clnzcdit.h'" ti7r "t ifitntir.en*lA" g p n . , ~ ; ~  41 

Cal!ed the Tier 1 paynents "tiqui.b;ttcd if3~t1il~cs~" [p;t$~* 5 1 

'$6 Z-7'eI I ~ ~ i t i n l  PAP Br~cf  at page 27. 
'1' 7.-Tel I n i ~ i n l  PAP Elricf at page .;I;. 
.Ih P~.o\*~decl :is WorlcjCom Eshib~t  S9-lVC31-CEIV-7 



CJ Xrspondecl to CLEC arguments that Tier 1 payments ivoulcf not "iltl~clt~i~ttli> 
cillnpensatc them for tlie hasm they sufler" in  sonie cil>;eh [page S ]  

'Tl~r.  T C X ~ ~ S   PAP^') that \tins piin of the 27 1 application approved h) tile FCC s:q> the 
fol lols~ing about damages: 

'The BOC ~ v i l l  pay CLECs 'liquidated clamages" [Section 5.21 

The parties agree that clalungcs art: liquidated because proof of tlien~ xv~)ulti be 
difficult to ascertain and because the provision:; of tlie PAP reason:tf,l?' 
approximate contractu:il daliiages [Section 6.11 

@ The only remedies explicitly preserved for CLECs are " n o ~ i c o ~ ~ r r ~ c ~ ~ i ~ ~ l "  imr. 
[Section 6. I ]  

Eicn tht joint CLEC pcrformancc incentive plan submittccl to Qxvest recogtliti'\ the 
cnmpeam"twy nature of material postions of Q u m t  pnvme~~ts.'n Pnee I talks ;~hout ;b 
''system of self-enforcing consequences for discriminatory ILEC pcrfi~inl:lnce" nrrtf ai~irtit 

t l~c  inability of CLECs to rely upon the "es~ensive belays inIier.cnt i n  thc it&jutlictitiizi~ ar1tt 

nppcals process." Page 4 talks about the need to 11iinimi:te liri_c:~tion and ri.~titriz\~r . . clcl:kyt; associated with imposing "financial consequences. P a y  O esl,r*e\ht.s t f ~ c  juint 
C"I..EC vieur tlut "Tier I provides a forri~ on non-exclusive Iicpidateci drtlnages pa>';dhi" to 
individuni CLECs." 

P-listory demonstrates that state public service commissions. the FCC. rtnd other CltI-ECT\ 
alI I-ecognize the colnpensatory nature and the liquidated dalnages elenltlnts t ~ f  

prrfot-rn:tnce assurance plans. 2-Tel itself suglested on !;t.1ieeral occasions thar. sliisul~i 
certain of its QPAP adjusunent proposals be viewed os 0~.i.r~0111prt.1t~i1ti11g CLECs, tile 
acldcd paymen~s could be transferred to Tier 2. Were the sole purpose of the QP'iTP 
ianreluted to compensating CLECs or lirniting their clutsicie di~mngc rccuver-> 
aplmrtur~ities, i t  is not c l ex  why Z-?'el was proposing [hilt :iny cornpcns;~rioti ;xt 1111 ga icr 
CL.ECs, in whatever tier it be placed. We can be reasonably c o ~ i i f ~ ~ ~ ~ ~ r h l e  tf.r:tt eyer) Z-7"cI 
ltccepts at some lesel the CLEC-compensatory nature of the QPAP. 

It is appropriate for the QPAP to address tlie question of compensating CI,Efx t i l t i  

conrractmall damages, and it is appropriate that the QPAP liquidate such clam;!gt.h, g i~cn  
[lie cllfficulty in  measuring them precisely. and given that tile QPAP pn.iLrtrc.rtt\ 
nppmsim:rte suct~ damages. A central feature of this QPAP. like others before i t ,  ih it. 

ahiliey to replace costly and protracted litigationr and its uncertain results with :i \?+,rcttr 
that is ryrnre appropriate to creating and maintainins an efficicnr and bnlri~rceci ccrn~txrcrcint 
irjationdlip. If the intention of the FCC for a PAP \yere otherivise. we rz~ighr trcil 
tvnrrrlcr jiist what litigation and uncertainty would be ;~voidctl. Nearly all of it uvuld 
loe,m under Z-Tel's approach. yet we kno~tr avoiding such cloudh to be u ccntral I ~ u ~ ~ i ~ \ ~  
of perfomlance assurance plans. 

--" 

'' Exhibit% SO-AT'T-JFF-7 and S. 
5'1 Esl~jhit S9-ATT-.IFF-9. 



2. Evidence of Harm to CLECs 
C'ovnd said tliat a till) uloulcl necessa~ily leave CLECs less than whole for the har~ri that 
thcy suffer from Qwest conduct. Covnd did not psesent any quantitative e~tidencc t11:ir 
\vmiilcl correlate the harm i t  suffers either wit11 the amounts it n.ould recei\t: under thc 
QPAlr, or u1i:h the 36% revenue cap." 

lT'nr41clCom ob-jected to the CLEC lost-profits analysis presentecl by QLVPSI ~ C C ~ I U S ~ '  i t  \~;13 

bnscci 011 a clne-lirle business analog service sate. WorldCo~m said that Qwcs~'\  annljrsi:, 
fitilcd to inclucle [lie loss of profils that would come to CLElCs \trlien other wn-ice5 u*c"rt' 
k~nrlled or when customers had Inore than one line. iIroslctCom also arguecl that CJ\s.c\r 
i'liilcd to co~~sider customer acquisition, local-service-reque~t. maintenaiico and rt'pai~-, or 
conrciinntetI-cut costs in its analysis. WorldCo~n also said that the conimissic~ns cnitld 
co~lsider Qwest's labor rates as susrogntes for CLEC costs in  assessing d:~niastl reculti~lr 
f'tsc,l~i 110or Qnlest pe~-~orm;tn~e.52 

:ITKT r~oted that intangible CLEC losses were "impossible to qui~ntib:" thcseforc, the\ 
si~oulcl not be ~imi ted . '~~wes t  said that Covad f:lilcd to si~pport its :irgument that 'l'icl- 1 
paynients did not compensate i t  sufficiently; as Qwest notecl," tllrro \\.as rio Cr-v,-a~i 
;~ccourlt.ing of the tangible or intangible costs or damages i t  suffered through s~~bstand;~rtl 
pcrfc~rniancc from Qwest. Qwest argued further that no CLEC presented any e\~idenuc 
that would verify any customer loss d ~ t e  to Qwest's pedol-rnancc or that would addreas 
the Crequcncy with which they would lose custoiners for such rts~sons. Q~vesf i t l ~ ~ )  said 
that tlierc \\!as 110 CLEC evidence about the expenses or investments that the!. it~cuncd 
d i ~ c  to poor Qwest perfor~iiance.5s 

Ilistassion: There certainly was extensive criticism of Qtvest's attempt to rel;ite QPAP 
payments to the level of damage or hzlu suffered by CLECs as a result of paor' Qu'est 
p~.rfc~miancc. Ho\vever, Qwest was col-sect in xguing that CLECs ciiil not presetit 
substantial evidence to shocv what their dnniages had been or would be. Cov;~d pi-cstrntcci 
nu such evidence. ATArT, in fact, appeared to say that a quantified :tssrssmt:nt o f  all 
ClLEC diumages could not be u~ider~~aken by anyone, because of the inabitit! to c l u n n t i f ~  
intarigible daniages at all. 

'I*his AT&T argument actually supports liquidating such diuniages, as opposcrl to iner'ely 
i~hd ic i~ t in~  the rcsponsibiliry to prove an "unprovable" to some other decisiotl tnaker. 
Bccuuse such damages will prove no easier to quantify rtfrer the fact or h! s(2nic othei- 
trier of filct, we should address them here; they fit precisely the kirlds of liquid;~tion 11ee~1~ 
f ' c ~  \i:hich sucli damage p~o\~isions a!-e intended. It may not ofteri be acln~iited canclidly, 
btlt if judges and juriei: in the civil system were better at ponde~irip the n~;~gi~itudt. uf 
damages of this type, we would not need liquidated daniages C I ~ I U S ~ . ! ~ .  We cc,ni.:ludc tlutt 
such a clause is indeed appropriate here, given the nature of the Itarm ;llicl rhc 
rlis;~grrzcirnent not only about how to measuse ~ t ,  but also ahout ivli~ther it C;~II  bt' 
nlc:~sured at :ill. 

-.,.-.-- 
' I  C'c~i;id In~dnl PAP B ~ i e f ; ~ t  pngc 79. 
c: 

\i"l'or'ltl(.'on~ Initii~l PAP Briof at piIgoS 5 i~ncl 0. 
r l  

. , ,"\'I'BT Initial PAP Briof at pago 73. 
" Q\vi.sr Reply PAP BI-icf at pagc 10. - i 

t)\\esr Initial PAP Brief a1 pi~gc I I). 
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$ 'd~r 'q i - t t i :~ iS~t~  (I~~refort;' remains ivhether the QPAP payments represent a se:isonnble 
tipitrtrsli~n:ttioil of the hiin11 that CLECs suffer. Qwest's plincipal evidence of 
Cajrise&li.lClii' on ll~tlt question u3;l!, not loht CLEC profits, or a clirect analysis of CLEC 
i ; r l l f ; k ,  f 3 i \ t 1 1 ~ ~  i t  \vas nn approsi~nnte ecluation of service price with service value. Lost 
CL,ti.C prt~fits, \s11ilc comprising another line of Qwest e\lidence, was not alone. or in our 
_tktilj~.rr'tcnt. etwr \t2eigl~ty, The CLEC comnlunity is, we suspect. probably nearly 
ii~n;i~rittwl~is iu arguing tl1:lt Q\vest's U N E  p~ices substantially exceed its economic costs. 
llr l~gfrl c r t  that cnuscusus, it \vould bc curious to argue thnt 131-ice is not. in  klct. a very 
~ = I I c ~ , " T ~ I u * .  r ~ l t r c s ~ t i ~ i ~ t i ~ ) ~ ~  of' ~lalue. 

'Ttrmirap Ilit:tl 10 !he \c)s~ profits analysis, we first noted thnt, while criticizing Qwest fos 
r.acil i ~ t l O ~ ~ * t r ~ i i \ ~  :\ variety of chinsgcs, WorldCom failed to present an an:~lgsis seeking to 
qitmtifr h:11*111, Morenves. it would appear that Qwest's n~aalysis did implicitly consider 
,111 C:I.FIC' costs by tsztnslating QPAP lion-recurs-i~ig-charge paymcnts into equi\.:ilent 
rtri*r~il't\ crf' xc~~vicc. If tlicre is a more direct way of considering these paymcnts, neither- 
'zr-ua3irlCur~i nor any  otlies participant has chosen to pro~~ide  even n gross quantitati\.e 
rncrrzkrr-c (11' i t .  Ccrtais~ly, it lins not been shown to be soullrd merely to layer a refuiid of 
Ittnsc pailr.tcilrs an top 01' the QPAP payments proposed by Qwest. IVIiat else we m i ~ h t  
znrl~t~~rtoritcly do with the WorldConi evidence is not at all clear. Covad sirnilnrly failed 
! i t  pro~*ide ils a\s*n evidence of lost profi'its, choosing to stand on a criticism of Qwest's 
t l t ~ t l ~ l l c l -  

Ii't! fiur~lrl C>t\ eat's asinlysis to he largely based not on its onrn kno\vledge. but upon \vliai 
i~rlt,~tl~ct* jxtrty S;X~C! ;tl-~out CLEC profits. It was not compelling testimony and it had onl>- 
rtrnrgitml ~s'cight in ous culalysis. In its co~iiplcte absence. u;e would conclude that the 
+zzEf;rZjility nf tllr QPAP payment levels as an npprosima~ion of CLEC dilnnges \.T';Is 

:t~jfficicnt. 'fiius. the CLEC criticisms, which in any e~lent did little to change the weight 
fu l~t: gjvel~ tca (.)west's evidence, would hnve made little difference even had they been 
i.li?t!rbr tlcvc~l~pcd. We might have faced another situation had CkECs chosen to present 
rhr~is uwn rliiantiiication of lost profit and other 11ru-rn for compuison to the QPAP 
pizyincnts. 'The record clearly would hnve benefited from CLEC presentations of a 
srrtkcrui'ttd and comprahensive attempt to measure their tialm. Unifomil!;. however. they 
~ ' l l t l h ~  Il~.g.  If,, do SO. 

3. Preciusiom of Other CLEC Remedies 
Scciiijrls 13.5 and 13.6 of the QPAP treat Tier 1 payments as liquidated drmages. which 
nrrt clesignccl to provide, for CLECs that opt into the QPAP. an exclusive scmedy to 
Cr'rll?fldIlSUIC for di\~~iages resiilli~ig from Qwest serJrice in fulfilling its \vholes;ile 
pc.rti.rnnitrliit: obiigntions. Qwest said that Sections 6.1 of the Texas. OkI~il~o~iia. atld 
&:\l;'k!rilh ~ I i t f l S  11i;tk~ i h ~  sasiie provision. In return for the right :o such payments it~ithout 
thr t~cccssi~y to prose harm, Qwest in return would secure what i t  considers a com~nonly 
p'r>vidt.d cortsidi.rntion; i.e., that other damages asisins from tlic sanie, or analogous 
jwlia-r~~nncc ivill he \vaivt.d.'" 

T;l,iiTj~~ic. IV:trncr/XO Utall said that one of the distinguish in_^ features of the QPAP frana 
r>tiicr* I).tXi%, tPiar have formcd past of 271 applications that the FCC approved is Qivcst's 



$ i , i i \ ! ~ t ~ i ~  t1i;rf CLECs waive other remedies for recovery of c l a~nages .~~  ELIfliiuc. 
IYnrt~erlSO Utah tr~.g~ied thnr a CLEC should not be foreclosed from opting to tcrlie other 
rrtnsiiies, sl~rlr 3s those nvailrrble under state public service co111111ission rules. et-en 
$vitcr.c '1% has chosen to avail itself of QPAP reniediesS5' 

A'l'cqT ~~*oposec.l thc approach of the Colorado Special Master for addressing other 
rrri~itrlic,t. AT&T dcscribcd that approach as allowing CLECs to seek contract remedies 
ctcrr1 iii3t.r accepting PAP payments, in those cases where CLECs could demonstrate to :HI 

at.'i.iitr;ttu~' 01% i~ledistor a reasonable damage theory that would sho~i. that rhe PAP 
i g  pt~tytitssnfs i t  ti;r:, ~.ecci\~ed were not fully compaisatory. ~Q\vest did a g e e  that the QPAP 

itv~uYrf rlrlt ~-tr'ccl\~cic CLEC claims based on non-contmctual causes of action, nor ivould il 

limit fcdcsnt crrfc~rceri~enr action ~ ~ n d e s  seclion 27 1 (d  )(6). Ho~vever. @vest did say that 
$hi: tlffhtlt pro\=isiol~ of the QPAP (Section 13.7) would apply lo non-contr;ictual 

bf) 1~:l1lecIicx. 

Dincirwsio1.s: 'l'l~e Texas plan docs i n  h c t  pli~ce substantial lirnit~~tiu~ls on other ren~ctlic\. 
It pit-n.irics as fnllo\vs: b l 

5.2. S\;IfBT \rlill 1 7 ~ 1 j ~  L iq~ l i~ / c~ t (~d  Don~ii,qc.r to thi* CLEC oi-c.c)tdirig i t )  t f r c  
tt?~~i?/.s sflr .fi~i*tir ill tliis Atti /rl i~iic~~t.  

6. I .  S11'137' ~g1.cc.s rilut the ii/7plicntinn of rh~z n.r.rr.s.si~icrir.s ~ i n d  cl lci~~tt l ,x:cl~ 

~?r*otridcd,fi,i- Iiereirr is r?c>t irtrcvlcled to for-cclosc. otI~c71- r i r ~ r z c - n r ~ r 1 - ~ i r ~ t 1 1 ~ 7 I  frgtr i 
r r ~ ~ i P  rc,qi~lc~ror:\: c.ltrili?.v irrlcl i+en7cdies t l l ~ t  ~ i i c n '  he i~inilcrl)i'(' to CI CL-EC. 131. 
i~ i c~ : r i~~o i ' t~ fhq  flwse l i q l l i d ~ ~ t ~ d  ~ C I I ? ? N S C S  t c i - i~?~  i11to itrl ir?trrc011~tet'rir)11 
tr,qI.r*czllinlt, SIVBT nrzd CLEC rl,pl-ee tlzrrt pr-oc?f qf rfnlltnac~s jjtj-oi?i (II?. 
"nortc~orrrpli~~~zr" ttzcas~rr.c. \vouIcr' bc d(fficltlr ro rr.sccl.rl-1i11 ~711d. t/rct-c~fi)~+o, 
licl1tildcrrc7d d~1171~1,gc.v CII-c CI I ~ C J C I S O I I L I ~ I ~ L J  ap/7i.o.~ii?i~iti011 (21' NIT!' c-n~ltrc~i- i t l t l  I 
rliu?rcrgc I . C . F I I I I I ' I I ~  .fi-o~?? N I I U I Z - C O I ? T ~ ~ ~ C I ~ ~ ~  ~ ? C ~ : ~ O ~ - I ? ~ U ~ I ( ~ C  I I I ~ J C ~ ~ I I ~ L ' .  S V B T  trrrd 
Ci,EC" Jlrr-rlle~. clg)*cl7 rhcrr lic/iricl'nrrcl rl(n~ttr,gw pcrycrhlc. rrrtder. tJtjs prz?\'iiinrr 
tzre nor irlrc~nded m he ( I  prrrcrlty. 

'I'i?c. I-ci~us plan is intended to limit additional reco\w-y under- causes of ticlion tilni xt~untl 
i t )  ctxnrr;icr. Such i l  provision is reasonable as a means of precludirlg drl.iuble rccol-cr). 
s v l ~ i k  :il the sarne iime alloiving for recovery of daniages that result from oiher theories c.if 
j i .  ,\ ~ I l t j ~ .  - - such as those grounded in tort or anti-trust lil\~."' The Colorado Spceiitl 
hl;k?;tcr's Report genelsally ivould produce a similar result: i,e., suits i1ndt.r nsrn-conrr;letu:i! 
tfiesrlss nfill he allo~ied. That report provides that:"' 

. . 
i.;\,lfl'inlc. %';mn~crlSO \Itah I~l i t i i l l  PAP B k f  a1 page 1:. 

I 

Iikl,'fimc \I'urn~"r/X'O Utah Initial PAP Blicf ;it pagc 77. 
li ~YTLY'T Rtpl! PAP Ell-icf nr pagc Q. 
" f!lhr,'s~ Initla1 PAP Br'~cl';il p:igc 68. 
' Fi.shrl7tt Sq-ATT-JFIT-8. a t  pages 19 and 70. 
/ I N O ~ C  that tltrx IS an issue, lbhich is to he adciresscd subscqucntly. th:lt is rclaltii IO I I ~ I  distinct injl~r {he 
it.trii*K quefrlrlrl at i\suc herc. which IS \vhethcr noncontmctual causes of ;lction ;trtl and sh~rulil he 
prr*liibit~;ii by tire QPAP. That separate question is the deer-ec to n.l~icll paynlcnts uncter the QPAP stiuultl 
id t h ~ * t  31i) cl:~~nagrs 111at may he awnrdccl 111 such other. no~~contractu:~I procccclin_rs. 

Et11i1711 SY-\VCM-CEW-3. 



I-l']iic PAP shcrii ilclr l i i~ir crltcr-11crti1vc ir/rieciir~ C I I Y ~ I ' I N ~ I C  10 CLECs rtrtclcr- 
i 1 )  Scrtic~rz _'5//_75_7 ~ - ~ ' I I I ~ c / ~ L ~ s  thclt .sirl1plcnicr11 rllc PAP (c1.s ol~pc~,cccl m 
tirnsc' \~,i?ic-lt o~'ci.lrrp 111itll tltc Pf\ P )  uric1 cri-c .sirl~j~~c~reil to tlicl  ~ ) / * ~ ~ r ' ~ I l / r ' c / l  

/?rc-jiliil,q lrijirii.rnrz~r11 sc>i or11 belo111; ( 2 )  .stcrtc Icr\tl  ~-c~girlr toi~ er~foirriirci~i 
r t t ' f t ( ~ 1 1 ~  l/?rrt ni'c 1i(?1 i ~ ( ' c i i r ~ ~ c I f i i ~ t  )\'it11 f/?~' PAP (c .s . ,  all). nctiorz hy lllc ~ t t r f ( ~  
f l i t i t  docs /lo( r~c.srrlt ill I I L I ~ J I I I C I I I  of' I ~ I O ~ I P J *  to CI CLEC \t*nlrl~l 11r)t / I ( '  

1-c~horric~i~r t o  tlrc. PAP);  ( 3 )  fcdcr-~rl rr?fbr.c-erncirr crcriorl irllclcr- Section 
,'f.'lr'il)(T,): (71. ( 4 )  tr11.~ trpl~lic~clhl~~ tirztitr-ri.vt. tor.[, or. c30/t.sl(l~rcr. ,vr.orcc.riori 
i~~*f?lc~iiic~.\, 

f.4c?\vcvcr. thc ~SC-filing requirement citecl in that repost does rrppe:u to allow a CLEC to 
xcck lcnirt. tn filc an action based i n  contract l:lw \~,hcre i t  can sllo~v ;I r-ensannhle tlam:lst. 
tttr.rLtr.y ilt:\t \voulcl Qurest payments do not fully ~.edress the competitii~e hnr-111 suffer-cd hy 
n C"I,EC. It is this provision that ATQT fcicuses on in  supporti~lg thc :tpproach 
rc'c~~~tmctlclcrt by the Colorado Special Master's Report. 

Oiva".st'a reply brid' reflected a genernl commitment riot to pl-ecludc n ~ i ~ c o t ~ t r - i ~ ~ t / ~ a l  
actions. ($vest cited the Illst sentence of QPAP Section 13.5, w!lich provides that: 

TIILJ t r ~ p l i c c ~ i i o ~ ~  c!f'tlze ns.scs.si7lcnr.s cri~cl dc~rnagcs yl*o\*icleclJi~r. i~c.i+rlirr i s  rltu 
itrrcL~lclcti lo fi?i.crloso other r~orico~~trcrctrrnl lcgi71 orld /t(~t1-c.oli11.~ri*ttrnl 

r-c~rtlrrtn~y ibltrim,s n11d ~.cnietl'ics ihut 1 7 1 ~ 1 ~ '  be i-~~)c~ilirDlet~~ i 1  CLEC, 

'T;!l;cn hy i~scll', this section provides protection that is co~~ipnrnble to that set forth it1 the 
Ycsus plan and in thc Colorado Special Master's Report. I-Iowever. Section 13.0 cnil t i~in:~ 

t i i ~ t ~ l ~ n ~ ~  (hat could he construed as contradictory: 

Ti) c'1c'c.f [lie PM", CLEC nirrst crrlol?f fllc PAP irt ir,s c~rltii-t>r!., irl its 
irtft~rc"oiir~ecfioll ~~~r'eciilent \t!itl1 Q\ttest ill licrr yf other L I I I C * I - I I I I ~ ~ I * C  
x ~ ~ u l d ~ l r d . ~  01. 1~1i~;flj: i l l  1 1 0  eveilt is CLEC c~rititlccl to rcilledies rrilclcr horlr 
tho P.4P clrld itrlder rrilcs, orders, or. orller corit~.lrcrs, inc.lidirq 
irrfr~irurrncc'tion crgr-eelileizts, nr.ising .fi.oi?t tllc, snilic or. cirrtrlc)goirs 
rr*l~ole,snlc l~er~fi)1*17r~r1zi~e. I i l i r i i t i c  i-ci~~c~clic~ jhr QII*C.S~ 'S  
r~~l~o/e,scrlc~ pcr:fbrinciilc.e c11.c n~lcrilnble irrtder r.rrlcs, 01-tli>i-s, or. orlret. 
r30r7rrart.s, i ~ ~ t ' l ~ r d i r l ~  irltei.c.ai~i~cc.tiori L I ~ ) ~ C C I I I C I I ~ . S ,  CLEC ~l'ill bii iiriiitccl to 
c~idlcv. tllc PAP r'el?zcclies or- the i-erl~edics trl!ciilnhlc ~ridci. ~ - I I I C ' J ,  O I . C ~ C ' I J ,  01. 
other* coirtrcrrr,s oizd CLEC'S cl~oicc of rrrriedics .sltc~II hcl .spcc.(fic~ti ill ir,c 
irrtcr.cortrlcctio11 ogi.cen~eilt. 

," 3 I ~ C S C  prn~isions cannot be interpreted clearly and consistently when rencl togetlier. The 
acrcorli,! l~r.ct\~isiun extends beyoncl 131-ohibiting double recovery for the sarne clilmagrs: i t  
~r~.clctudcs any  nl:cmatise remedies, whether they encompass broader or diFCtlrcnt 
sl;irlwgc?;. It is essential that we not corlfuse two related, but distirlct legal coiicepts: (a) 
ttre ~Jacory of liability, which Identifies the conduct to cvhicl~ liability attacl~rs, and ( b j  ttlc 
nature ilf the dan~agcs that flow fro111 SUCII liability. A tort resnedy, f-OY csanlple, ntight 
includo some of  the same dainagcs recoverable in a contract action, \vl~ile a1lr.ru'ii.i:~ 
ibdrtitionul types of recovery. Whnt we neccl to do ultimately is to preserve the ability tca 
~lllo~v CLEC recovery for those additional forms of recovery. whate\rcr the actioll br'ou~ilt 
to securl: them. At the same time, we need to rnake sure that from an:,. sue11 recovery 



ttrcrr i s  elcducted i n  one \\lily or ; ~ ~ ~ o t h e r  the contract clamapes amount, for which rflt* 

(rP-4P rhoultl pro\.icle. We should therefore seek here language that does the folle\si~lg: 

* I>r.nllihi~s ali causes ol' action basecl on contractual theories of liability 

@ I.'rol-iil?its tile recovery of amounts related 10 tllc liarn~ compcnsable undci- 
~~unr~.;lctu:tl theories of liability under non-contractual causes of action that ;tlrxir 

[zesinit the recovery of clamages reco\~erable under contractual theories of liabilit? 

* AIICI\\~ for t11c recovery under noncontructual theories of liability rliosc psr-tior~s, of 
du~~inges allowcd hy  the applicable theory that are not recoi-erablc uncirr 
~*c~i~tr:~ctual theories of liability. 

,.inri-trust 1;1\3. provides ii useful esan~ple of the application of these three principles. The 
Qf'AIJ sliuultl allow anti-trust actions. If an anti-trust action produces :i base i131n;lgc 
a\varil t - ~ f  920C),000 for direct harm for contract breach. and a ttipling of that :unctutrt, t l~c 
hnhc $ZOO.O[IO shotrlcl be considered as duplicative of the QPAP pny~nenta. n.hile the 
5400,OI)Q iidcles should not. 

3 '6 )  ir?;tkc thc QPAP conf'or~~i to these principles, all tlic clu,oted portions of Section 17.t1, 
fi?llilwing the phrrlsc "in its interconnectio~i agseernent with (J\vestl' should be stricken. 
Qwltsr may replace them with a siniple pro\1ision requiring a CL.EC to rlcct eitl-ter: Iri thc 
rer~rctlic!; o~hcrwise available at law, or (b)  those n\.ailable tincler the QPAP :~nd otllct- 
retl\cilics 11s limited by the QPAP. Those limits are the bar on ullier contl-uctunl ror~icclic\ 
;rrlrl tjrr cloulrlc recovery (although the propriety of the lattcr rernains to he disciisscd), 

'1"lrct Cnlor~~do Special Master's Report, as AT&T i~rte~-pl.ets it ,  u~ould prcltliict: a 
\tihst;u~ti;illy inlbalanced result. That interyretation would allo\\ a CLEC atlcted 
c:or~'fpct~sarion uncles contrrici theories where ir could prove that its h; lrn~ escccJi.ri 
paynct~ts. It \voulcl, not, l~owever. allow Qwest to tL&e bacl; any of the PAP ~)::y~lilcnt\. 
even where it could show that they exceeded CLEC l-iam~. It \\lould be ortc tliirlg to ciclcic 
rl~c Tier 1 payments altogether, requi~ing CLECs to show harm and to rlc~nonstr~ritt~ ias 
a f ~ ~ o u n l .  This approach could be ;iccompunied by moving thc Tier I acct'lcratcaj. 
p:rpictlts to Tier 3. However, i t  is not seasonable to allow CLECS to keel, Tier t hakc 
pztyrncnts and Tier 1 accelerated payments when it suited tlieni, but to seek 1noi.c \t-trct~ i i  
did nor. 

C11lt. nf the things that make liquidated damages appropriurr: is thr~t they 1iquid:ltc tile111 liu- 
t u ~ l l l  sidcs. Tliere is no reasonable basis for recluir-ing one party to rake tllc risk th:tt 
paymcrtrs will exceed actual har-n~ while allowins the other pasty to  void the risk tluitt the 
p ; \ y n ~ n t u v i J l  be less than actual hanu. 

!Ye ;tre simi1:irly not persuaded of the reasonableness of the ELIT['ime 'CVarner/SO Irt;::: 
rcconrinend:\tio~i that CLECs retain tlie right to choosc tc? titkc nrl~er remedies C V C J ~  : ~ < ~ L R I  

~ ; l r : i ~ t i ng  no ullce ati~~antage of QPAP pn\*~nc.nts. It is reasonable tu l-ei;uit'c C'L,IXC'\ t c i  

cttnt?sr: to take all or none of the QPAP remedies. Othcrwi!ic, \ve tj~nuIci in\ ' i~e ifch:ttt* 
itbcxir ut11ich specific QYAP payment eleme~its correspor~d lo tliosc ot1it.r-tvisc a t  i~ll;?l?le 
rt;~z~sdirs. 'rite QPAP represents a co~nprelnensi~e P;~~IIICFI\  sr~.uctur(;l f i~ r  c ~ ~ : ~ p c ! ~ s a t i r i ~  
C'LECs for Lrann. They have the light to elect all of i t  or nc)nc of i t .  11 wntllcl 11ot $12 
rerisarstthltl to allow then1 to select those p o ~ ~ i o n s  of i t  that :ire on balancc more f;lvo~-ahl~ 
th;m ottler rcrncdies, while choosing to take other remedies in ctlscL; where they itrc 1i1~21-t. 



hrva~~nblr, Q\ie%t has no right to do so; a proper sense of balance n.ith rt.\pecl in 
fiquid:rzctl ctamages sl~ould r.ccluil-e the same of CLECs. 

4. ndrnanity Tor CLEC ~ a ~ h a e n t s  Under State Service Quality Standards 
:l.'r?'rkT p~~~sposeed th:lt Qwesr bc required to c o ~ n p e ~ ~ s ~ i t e  CI-ECs for any payments rt.tat 
~'1,Iit~s nwst malie for failing to meet state or federal service quality rules, pscn.iifcd that 

C t i  Q \ k C s ~  wholc.sale sttrvice deficiencies cause the CLEC fai!u:~-es. ELlTTime iVarnetJS(3 
t h;dr rsotcd ill;rt the issue of' Qwcst inden~nity for CLEC pay~nents for failing ro 1;1eet state 
kt*rvico quniity standards was addressed earlier in these workshops. El,l,!Timc. 
U';irnssriNO Utah helicved that this provision, which could involve dispute ancl litigcltior;.. 
~lxcruld therefore be addressed elsewhere in the SGAT, 11ot in the QPAP. El-LrTinlc 
IVitnlcriXO Utah soi~glit to assi~l-e that the QPAP not preclucle such indcn~~ l i f i c r t t i i l ~~~~ '~  

t,tnoilr ot?jccted to an added requirement that it compensate CLECs for assessiilcnt\ t f v r n t  
\iitlc i.oi~lnnissinns 1n;ike against CLECs for violating state ser?.ice qualit!. sinrtti;tr-cii. 
(,litti41 t~otcd t11:it the QPAP's liquidated da~nages provision co~~temp\nresfl'ull nletlt 

t ' r w  11:11"131 t~risilig fro111 tlie same perforniance; therefore, these should nor hc :In!, ;~rid~rl 
pa>nlent for this clerncnt of daninges. Moreover. Qwest obser\.eci. such n provikir~n 
wc~zlld engencier 1itig:ition about whether Q~vest's pe~formatice dici crr did not kit4 ttr the 
fiiilurc rc!f ;i CLEC to ineel retail standards. 

I%isruzisEun: The merits of l.equir-in? such indeniinificntjo~~ were fully adilrt.?;sed in priisr 
~ i ~ l i \ h t ' t ~ ~ , " "  Givcn that Utah has specific senlice quality rules thnr. do impose pt>h\il4t. 
txtriilaftie.; cln ca~rierx, the one-size fits all (nine states) approach is not merited, If a CLW 
':rn tiemr.tnsu-atc that the specific Q\vest failure in question causecf tlicnr to be physic;~il_s 
~tt~-;lj>:ihlc of nteeting n Utah service standard that resulted in the CLEC Iteing tfined. ;tnJ 
r l '  rrt S I J C ~ I  rilnt. Qwest has an opportunity to respond, and the Cnrv,rnission fincl.; in  t t ~ c  

E'I,EC'$ ft~sor, then the Commission may order that tlie fint. be assesxcd rtpainst 
1% Crhortt altcrini: : I I I ~  paymer:t obligations arising out of thc QPAP pro\-isions. 

5, ORset Provision (Section B 3.7) 
Qiv'st ctznngcd Scction 13.7 to I-es ond to concerns about its breadtl~. Aftcr the  cllams~.. 
\)PAP Scction 13.7 pr-o\~ides that:" P 

I .  1f.for. crrz!l rcnsor~ QWL'SI is nbli,y~fed by c l i ~ j .  colrr.r or- r.t*gzrltrior:\. 
~llii/ror.it.v of co1rrpetei7t jlrr-isdiction to 1 x 7 ~ .  fc) cirr!' CLEC tlrcrr crg~-iyc~,~* to  this 
(_>13i\ P cniirpert.sator:~ dcrr~tages hcr.scd o n  tilt .strrne or. ancrfo,qolr.s \~.l/rtIc?~strlr* 
~~cr:ji~r-r:~rrrrce covered 17)- this P A P ,  Q\l.c.sf 171nj. r-t~i-lrrce .srrch trn*crl.tl by r l t ~ r  

irnncilriil qj' ~ i l ~ '  p~ry171~17i.~ I I I C I L ~ C  01' drw t(? S I I C I I  CLEC i ~ r t r k ~ r .  t l t i s  f',-'\I3, or 
rtlrr? r.ct11rce rhe rirlloLrut qf 01ty ~ C I ~ V I I C I I ~ S  ~'il~lde or. LIUC to ~r/rlt  C'I,EC i ~ l r t I r * r .  

[hi.\ PAP !?)I the Nl11OlEIlt  of f117J7 slic'l! ~ ~ t ' i l t ' i ~ .  511r11 t l l ~ l i  (,)\I'CSI'S ~ O t i l /  

".* - .--,- ---"------ 
i d  ,A 1'ik'I' lr~ittnl  PAP Brief a[ page 1 8. 
/ -3 

I :$  ,[n'in~r M':trn~.1~/X0 Utah Rcply PAP Brief at p;~gc I I . 
'" \t:c rlrc Rcporr 011 Chc~c.klist I1c111.5 I .  11, 13, cl t i ( i  14. issi~ctl OII hlnl IS. 7001. 
, -, 

SW I%~I ; IC~ITI ICI I~  I lt> Q\\~P.YI ~ O I - ~ O I . L I I ~ ( ? ? Z  '.s I<P.SJIO/~S('.\ O ~ < I /  Q I ~ c ' . < ~ ~ o I ~ . T  / ) s  hlr, ,41fftftifiL c i (  I i t ~  , ' \ t , ~ f t 5 !  :-/- 
!:. 7M;1 Hcclritlys. ivI~ci i  changed t h ~ s  and a nunibcr of atlicr SGAT scctiorts illat M T ~ C  includcd rn rhc 
rtrijr:11:11 (JI'AP fillnp. 



Ilcrkilit~* sllclll / )c  lirirircxi 1 0  tllc ,qi-carcl- tllc ulllcurnl c!f'srcc*/7 ir\\vrr-~l 0 1 .  rllc 
ilrnorilrt q f  tirly 1 3 0 \ : 1 i i ~ i l r ~  111cid~ 01- B ~ I C  TO SLK-II  CLEC L ~ J Z C I C ~ I .  tllis QPAP. 13~- 
~rrkc?ptirix this (ZPAP, CLEC cor7serrts to src~~li (?&set. 

z4*T'S<Fr c~t~i~ctecl to this section ;IS revised on several grounds:"" 

i. 'I'liar no FCC ordcr has nllowecl a BOC a iinilateral light to make an offset and 
i11:tr tile right to an offset is the pro\lince of the t'inder olf fact under common law 

8 'That there \ V ~ S  co~if~~siol i  about the intent of the language at~out "nnalngn~rs . . pertbnnance. 

With respect to the question of who should determine an offset entitlcniet~t, C)n.cst %fSah 
cni:ccrncr), nhout continuing to allow a compensating reduction i n  PAP Ixiynlenta \irhctrs it11 

oittsiclic decision maker; e.8.. a coul-t, \vould not pemlit QPAP payl?ienrs to offset ;my 
clam;rges ii 17iight a\ilarci. With respect to tlie question of an~llogous ~~erformancc. Qcvest 
ci;pl;kinecl that the intent of this section was to preclucle t l ' ~  C O I ~ S ~ ~ ~ U C ~ ~ C ~ I I  of t h ~  tcnt1 
" ] ~ c ~ ? " ~ ~ n ~ m w "  as ~iieaning a "standard rather than an "activity." Qwest tlddcd tlic itard 
''atrnluyot~s'' to nukc i t  clear that Qwest was entitled to ;ui offset here thc same QUCSI 
tt.linles:rlc sel-vice or activity, "even though it ~iiay be mensurecl or accounted for i n  
clifht*t.iit manners," produced compensatory clamage 

!VcXN"r.rt.~u did not object to precluding double seco\.ery. but :~rfued t h : ~ ~  the tern1 
'"~nitlopous perforniance" was too ambiguous, undefined, a~acl likely to causc litigation, 
cirirtg tlie fhct that the Qwest witness presented to explain this provision coulcl tlot detitrt: 
\r h:u the  tan^ meant, WorldColii asked that the phrase be  tricke en.^" 
EW"l3mc WnrnedXO Utah argued similarly to ATbT tllilt the ;l\tt:lrdtlr elf the dan~;~gtls in 
tlrrestion, whether or not it tilere a co~nlnission witli responsibility for ncirtriiristcl-ia~g tile 
SGAT or it~tcrconnection agseerneilt involved, should decide t l~e propriet_v of an uffsc~ wirl 
rOiar tlie offset s110~11d be olily for the salne perl'o~~~iancr. not :iri;ilogous pcrfcwtnrit~ce. - i 
Qtvest racspo~adc.d that the CLEC provision li~iiiting Qwest's offset rights to ;rlr ttrpunlcrtt 
b c i ? ~ ~ ~  thc trier of fact wo~ild foment litigation." 

-, 
,qrf&T i7:-opox"dhe adoption of offset language frotri the Tesas plan. ' EI,IjTitnrt. 
\.V:lnledXO Utah said that the temi i~nalogous shoillcl be eli~ninntcd, unc! tti:~[ C)ncit 
?,tttsuld not have finally the right unilaterally to dete~mine offset rights, hit shc)ulti ire 
ztcquircd to seek ally requested offset from the "tricr of f ; s~ ." ' ?"  Covad ;~rpucJ gc~ami l>  
:ig:iinst the rxed for and the propriety of including an offset provision in the QPAI-'.~" 

"?, ..----- 

' *  AT&-Y lllitial PAP Brief at pages 4 and 5. 
r.1 

(J\YO~I Initial PAP Brief nt  pages 68 and 69. 
" \\'orldCom 1niii:ll PAP Brief at pagc 18. 

I I EL-LfTinle R'i~rnerISO Utah lr~itinl PAP Bricf at prlgcs 23 and 14 and El-lfTinit. U':tntrriSI I f ilnh Icetrtkr 
PAP Bricl';\t page 1 1. 
-*  

' Q\i8rsl Reply PAP Brief at page 46. 
> - 

AT&T Reply PAP B~icf nt page 15. - 1 f.;.t,i/'l'ilnc War~icrISO Utah Reply PAP Bricf :it pngc I L. 
- Ctrrzrd I ~ ~ i t i n l  PAP Brief :it p:~gc 47. 



~ * P I  B'mfgr*rzvrtltf Nlgkf RJ Oflker: 111 gcncriii, thc state lesel s1.11es which luay lead to 
~;,i"ifj~-cfi;b tk;ix Vtw\t sf';tlcs to l ' t a~ '~ '  co~il-lted to\\~ard :\n offset arise out of staLe le\el 
t7i'.i't,e3-rr- f i ! , f ~  h;~xc t a  cio u"itl1 wl-kice qualit\ to the end uscr. or to the ILEC wholesale 
. . s~~* j txa l~  Zlli7h11i,: s ~ m ~ ~ n ' i ~ : t t  rtiuted ra the backslidirlg incenti\;e concerns inherent in  the 
i,+c ,r I'AX: !lie> ~1re d i s f i i ~ c ~ .  If Ql;vest engages in behaj~ior that  generates state level 
;a ,sztg1~3~-+,  f f t , ~ ~  I~i-~isiiy ~110\1Ici he corisidcred irr r~ distinct Forum and accounting sjfsteni 
i r r l i k i ~ r ~ t  31tsffr allif pnyrncrrts gerrcratcd I?? the QPPIP. There sl~ould be no right to offset 
iit4Aliij3~.r4-3 iii tlw QPdP. If' ($west clesires, it ma4 11etition the Utah Commission for a 
,!s;myaa rir the L't;th n ~ l m  111;lt \7rould providc nn offset. At that tinze, the Commission 
,tititiif i t + f x % t c f ~ f  311 or t h ~ s  1xlf1lic policy aspects of the proposed change. Until such time as 
-a  i -as11 kt ~ $ 1  ~ f l ' / ~ * ~ ~ i g i \ ! i ~ ~ f l  or l-lenril-lg is conducted, the case for offsets has not been made. 
,urd 3 2 i 4 n r ~ .  kiutald is\: nl lc~\~ , rc l .  

iA3 i ~ t j ~ f q s  t o  6 P m w ~ ~  ttr PI~~y~rict-~I Propcv*[v: Tilere remains one other teclinical problem 
sfii ~%ls Q\.tc'il ;:tf~ip~;igt:. 'The \iiiine pitrfonnruice riiight produce liability for: (a)  CLEC 

1*ii~-itl?$~:+c !~%-$-4 a a r !  incc*i~~i\:cjx for Q~vest to per-fonn, 31id (b)  pl-l)rsjcal damage to property or 
p ~ a k ~ ~ ~ n r t , l  rrljur?, The QPAP has nothing to do with comper~sation for physical propelt\. 
kju*:rr,rj:sr ~'ir ~wv~i~;~! injury, hut n tliitr SGAT ~>rovisjons recoinmcnded in ail earlier report 
> r % G r r  illesc anrkshiips da.'" In order to prescl-ve the effect of those sections, QPAP Section 
83 'y '"-)h&lpik\~4 ~<111tilil2 :I pr-c)visi~~l ~ t i \ t i~ lg  that: 

:Yr~ririrlq i ~ t  t l l i ,~  Ql 'AF .slt~rll hc I-ccrd t r s  per-~nitting all r!ffs~.et rcltrrecl t o  

!).tatv\! pl~~J~lncvrrs r.cdtrrctl IO CLEC 0)- ~ / ~ ~ ) - L ~ - I > N I . I J ~  P / ~ ) I S ~ C N ~  ~il1171~1ge to 
;tlv y ~ t ~ r r , ~  ru* ~ ~ c ~ ~ ~ ~ ~ ~ u ~ i l  i t! j l t?-j.. 

Pr, k:hclusirart~s (Section 13.3) 
f)t?\l' " r ~ i - ~ a ~ i  t 3 3  ~*ontair~s a list of circumstances that excuse Qwest from Tier I and Tier 
f p:r)nsctttk 311 fllc ctcnt ~ h ~ i t  cctt;li~~ listed events occur-. Qcvest said that these QPAP 

-:tsl.'lt!rblg,~ta.: ;trr riitniiarh tc) those of the Texas PAP, under Lvhich SBC has invoked a 
pajt ibct~~ mc'irv:  c\f~ty once to date. Observing that the QPAP requires i~ to prove the 
e1$t3tf~fift*~1t tr.3 IIIYUICC CSCJLIS~QIIS, Qwest generally considered the CLEC-proposed 
c!~~t!xjx+* i t  i X!W \ ~ X : ~ ~ Q E I  i ~ ~ i i ~ ~ ~ ~ r ~ ~ ~ ? r i a ~ c , ~ ~  

;,a i a " ' [  l,'t ' /itat/ Fojri~: AT&T wunted to strike the esclmsion for bad-firit11 CLEC acts or 
lfjiritb,~iiin- {iir ihc pmundr !hat i t  was r\mbiguous.7s ~ ~ I A ' i r n e  WarnerIXO Utah \reanted to 
~,jat/,i,t t t  i r ~ l  kt41tlg \ I J I I I C C L " S S ~ ~ ~ ,  because good faith by all palties is an implicit 

7'1 nics:tqrrettrcra r r t *  con~mrri'ial rela~ionships such as this one. Qwest argued that this 
j i i i i i ~ * ~ ~ t t e ~  ' ~ ~ 1 %  ~jq)r~)pri;itt: t o  protect Qwest against actions that have the "foreseeable 
ihjlt::;,i rq j:ttt".it~~- Q~SC'SI  10 I I I ~ S S  :1 I > ~ ~ U O I I I I I ~ I I C ~  ~ t a n d a r d . ~ ~ ~ ~ ~  ELI/Tirne Wwner/XO Utah 
j~>i:nit~irt..il that ilc'itlter i t  CL,EC's ability to Sol-csce Qwcst's inability to respond nor the 
I:r,r I:I:II :i C'LEC coitld mrneho\v have rccluced Qwest's burden in responding to CLEC 
n-i;qirr*ita thouid t~ deter~nil~ative of whett~er the CLEC had exercised bad F~itl.1. 

_ ^ - " .,/- -, .._-- ---. -__r.---- 

- +kc ;'..I! < , I !  I i r t r i r p  i I \ \ l t ~ t :  (;er~clr.rrl 7i1u1rv LC C'o~~~lit io~r.~.  Sc(.fiot~ 271 ( I I I L I  T)~1rk A ,  issi~ccl 011 Scp~emhrr 
: i  a$\; 

f ,f~1=-.: 'lnjlt.if )'.A!' l3rlel p:~$c 7 3 .  
' .h f $;r i i i l i f r ~ 1  1'A12 lS17e: ;rl papc h 
' I i.t,*$ r,qt<+ ji:mtt.riXIl I$:rh In11lnl PAP 131-irf at p:igc 22. 

irurr,d I'hP Dricf p;igc' 73 



i%~ktr;-t'*t:.w.:.. 'X IZ~~ ti .tt:~nd;trct cai~lcl bc usccl to c;xclucic Qivcst fri311-1 its clear oblis:ltion to 
$q~~$ksr-p% r~=;l~~5~;tkE>. ELIfl'i~llt' \iVnrner/SO Utah argued that had faith. should it remain 
.rtl ~ b - ~ ~ i  t~+ ic - t ; i .  *Br~wld kt. lirnitttd to cases where CLECs deliberately rnarlipulated their 
~ni-bxc %%rkh ifltcw iu caitrc Qxvrrt to miss perfonn:lnce  standard^.^' 
f P a ;f;riipEic&rire P.*otetc* hifujtpure Prnvisions; ELUTirne \Vnrner/XO Utah also said that 
Ltr idl 

~ki .d"2-F %ectirtr~ 5.7 already dell15 wit11 ecluiprnent failure as a force majeure e\+ent. Qivest 
%?peed 4.11 xn;~ks ~ ~ Y ; I ~ I ~ C S  tc1 t , i ~ i ~ I  scction in our c;u-lies workshops. Therefore, these CLECs 
i:rpscd [kt. (2PAIJ should simply only refer to Section 15.7; it should no1 set forth a. 
Lrio4~der ext'lul;iun. which would weaken the standard set forth in the SGAT.~' 
%t,t,rar4rtC~?~~i also st~pl~t~r'tcci the use of the force nlajeure language from SGAT Section 
57' " \A'~"B"I' ~~~19111 to strike thc ecpipment failure exclusiori from Section 13.3 as 
+~i~$?ipuau>, Imi~td, ;md cluplicotivc 01% the Section 5.7 force mi~jeure provision.Y' 
YGm3rfC>klrt, ~t r i~ lzuh~d  10 ~1st' the Colost~do Special Master's Report language for third- 

85 ~ie~sfy 31iii Y ~ Y I T R X O ~  ~x~l i i s ions ,  

tJi'.$"11 a,:t~i that u sep:irntc QPAP force miijeure provision was appropriate, in order to 
i:lblti~fi:t\~ tia: rlred Tilt. eutensivc cross-referenciny, to other SGAT provisions."' 

~ e i  R ~ s P I I " I z ~ ~  d>isplsd~s dPwr Force Mnjeurc E ~ ~ n i ' s :  ATBT noted that the QPAP was 
~ . I ~ I I \  abintt tlhcl \ ~ ' i ) u l ~ J  dclcl~ni~ie whether Qwest had met its burden to sho\v that non- 
j ~ n & ~ r ~ z j ; k j ~ c ~  ~ut~cler tlic QPAP resulted from an allowable exclnsion. Qwest did say in 
tc.~ri&rt$,na ik;ll ttxu: public service commission should decjde any disputes about causation, 
21'l'$2T' ~e~:j~fis~g:d the j~~clllsiol~ of a specific reference to comlnission authority to resolve 
~rils dr!.i~ur~~.R' SGAT Section 5.7 does not contain sucll a reference. WorldCom 

SS 
p11qc~~"'f dctailrsd languagc to address the meeting of Qwest's burden of proof'. 
iiS'~lrSJC'ur~a itilsn prt\posecL [hilt the QPAP require conternpol-aneous notice of n Qwest 
fortqc 1?13jcilrcl cl;kin~ -- imt merely a notice (ulhich could co~ne  long after the fact) \\.it11 the 
.~jll,lic?blc hill credit ~tatement.~' 

its") ,"P'~b,%~~df Hert)+e?~tt Force A $ ~ ~ c E : R . ~  Eezerzts niad Qwesf Perjor~tinr~cc: AT&T ~4;ould acid 
Tar-ngir;ij,$c! exlllicilly requiring the demonstration of nexus between an allo~lable force 
W S ~ ~ ~ C W L L  b+t't"~ll uncl Qivest performmnce, requil-i~lg further that the event render 
~&kf~?r711sn~c hy Q ~ i e s t  "imgossible." ATSrT would aiso irlclude language limitins any 
tirixs ~*\fcjlzii,a CIII Qwest pesfa-n~ance to tile duration of the force majeuse event." 2-Trl 
15rt~pirscit th;lr any 5;31-ce, mqjeure condition related to equipment failures he limited to a 72. 

-r , ,-" .. s--.... 7 3 p s . - - - p n - , . -  

' ' k:ll "f'rinrr VuTitrnstiSC1 I:i:ik Rttply PAP Brief piIgc 13. 
' I<$ 33-mlc tt';rrt~ilviXt,l Ctidl Ile~~ly PAP Brief at page 1-1.  
' Stc*aYiiC'~irr~ frrttriit PAP Br;.cl'ar page 16. 

,$ k 
Aii'f &-t 1 naitril tS:2P Brie!' ui page 6 .  
ir\ r~rdilS'itl)r lurtial PAP Hrizf'at page i7 .  

' ( j i k e i t ,  toit~ak?'Af' Eiricf at page 74. 
' -*tt a ! Intlinl t'tIl2 Brief at 6. 

lK*,~-'?,rl~lC'i%m 1niti;ll I'AP Brief a1 papc 7. 
klt ' C I J Y ~  I :~ i t i ;r l  PAY Qritrf at p;lge 16. 

* ,&la'! trrrtial Pt\P Brief ilr page 7 .  
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i Qu.~*ht  pointccl ULII tha? QPAP Section 13.3 recluires that thc failure of 
11' 

.%&:&3,23e.: pcrfiinu;ir~~-rr to bc "thc result ol" thc f'orce myjeul-= event. 

fai.! ~pjtPlrrcr!jia@ if F ; 7 f i 1 ~  A&jeirr~> to Plrr.ity lklenslrres: ATbT argued that forcc 
WI~Q'UE,~ +hxrtiid ~tnt bt* an esc~isc for. failing to meet parity measures, because Qwcst 
~~3rrtxrIiI stat1 Ize ;~btc to rncet tlrc. standasd, which is that CLEC service be no worse. AT&T 
%,it+;& tltc C;.~lox-:ldv Spcci;ll Master's Report as suppol-ting this conclusion. WorldCom 

0 1 
;ar;iii*,: ,r batsmiliir argumutlt. Qwesl said that a force majeure exclusion was appropiiate 
t i> :  yit!%t) M I C ~ ~ S U ~ ' G S ,  ~ I C C ~ ~ I S C  tlie extensive geographical range of Q\vest's operations 
: t ~ i i t l i  ~ A i j \ c  .LIT e'l;lt'r11:\1 C V L ' I I ~  to Ilave differential impacts on Qwest customers and CLEC 

" 1 
i*ifi":t)~f l, 

r'rf9r"( ' P'r~rcr~~sf bi.rr.lrrsidrn: W 01.1 dCom and Covaci would limit the exclusion for 
% '1  6:C Zxtliiti... t i ,  l i lrcca, to fai1ul.e~ to pro~tide those forecasts required by the SGAT '" 
ilJ.~lc~r i$tuttJ ;ngctt to lart,rrl;lgc limiting the trigge~ins forecasts to those "reasonahl>~ 
i~:'r!ttiih~J l i ~ l t f c r  rftc SGAT CII. state rules to provide scrvices or facilities." 

~ P Z J  <'I&' IIfftf Ffritfi: That gcrod faith hy all parties is to he generally presumed j r l  

ir:t\l~;tctkiitl ~nrltllt;~killgs callnot be disputed. No~re\ler. this general principle 1113). not 
3it:vaf 2 3 3  ;~~iTfrce!i i t ~ c  s p t ~ i f i c  concerns that are at issue here. There is merit in  an explication 
t i t  i ! l ~  circtirn~t;\nctcs in ivhich CLEC efforts (not that we in ally measure predict them) to 
m+riiliput:rrc prrfonrrartcl: results will be to no atrail. The stakes [ue high for all the 
p~rricririrnri in tlrs n~nrkctplnce that Congress has sought to induce: i t  is neither surprising 
liirr il~;ijtj>rrijli-i:l~c t l l : ~ ~  the measure of those stakes in the case of rhis Utah QPAP are in the 
\etul;ti, rnillicllls oE' duilars am~~uall y. 

'f'lalp t?lVl.~f~ h110tlltI therefore not be criticized for specifying when Qwest may be relieved OF 
p:t>n?t"rtr rcq3an:;ihiiity by \rirtue of such tkeoreticrllly possible mrrnipu1;ltive conduct. We 
t~*ta;,tlt~f !HI-11 ~llc)r~'fol*~, not 10 tile ;wgunlents about presuming good faith, bur to those that 
-katt, ti* tlrfinc nlc~l-t: prrciscly what i t  means in this contest. ELUTime \VnnlerlSO Utah 
is:itti prsqwrly i i l ~ ~ ~ e ~ 1  UI to the fact that a CLEC should not be penalized for conducting i ~ s  
iui$inirih\ in an othertvisc reasonable way, merely hecause Qis-est might be incapable of 
i:ptzr;ttittg :!I ;LII auccpt:~blc perfo~x~~ance b:lscline, solely because that CLEC kno~\is that 
IJ+Ac-;I r~t t 'kr \  ~ 1 ~ ~ 1 1  i~~t':';~u~:ible weakness. 

tS;rrt in;! dc:hcribcd irs intent in designing the QPAP section in question, we ~1st nots 
fi*zcili;rn~t;rtf ;~tmut Ito\v IJ~vest Inay intend to apply it. and we ~u-tt ~viu-y 01' the fact that cjilr 
!:\ttr~i-c tri r e s ~ ~ a ~ l d  FO ti~lch 11 foreserahle application could be construed as an acceptance of 
-1 !,;rr!~r:~rt;rr ct~ilst~uction of the words that the provision uses. Therefore. we find it 
ncir+is;u> 10 \titic vn  rigrecrnent tvitli the position of ELUTime Vl;unerl);O Ut:lh that: 

" 7 *,. -"-.---___.----- 

' 2- l t'l 3nilt:ll PAP Bncl at p:tgc 33. 
" yt~,+q.i I~nl iai  PAf' Br~rf  at pi1gc75 
* A'TAqW,'T Irntt;rl PAI' Brief nt pngc 7; M:r)rYdCom Irlitial PAP Bncf ar page i 6 .  
I I i>tirit Irtinl,ll It?,!> Urrc.1' at ijagc 74. 
' i?'~; i,iC'ill-rt fni[i;nl PAP Hrict :I[ pagc 1 S: C o ~ i i d  Init~nl PAP Rricf ill page 55.  
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?he insertion of such 3 pro\.ision as a new subsection followi~ig QlPAP Section 13.3 is 
zhcr-b.fius~: ilj?pr-i)priatt' to ilssurt: that there is not a Inaterial dilution of the operation of the 
h"JP:kF3 ;I i ~ ~ ~ l i i t l i l ~ ~ f ~ l  i\t~d signi ficant ir~ccntive to Qwest. 

fr5 j i;,t~pli~'m'irtc> Forrt> Majeure P ~ D ~ ~ S ~ Q I P S :  Qwest has not made a convincing arguniellt 
a3r;ai rite QP,4P requires its outn separate and different force majeure provisiot?. The issue 
j \  tmt :it. ztll nhaut \rrhetIier cr-oss-referencing to other QPAP sections will be "extensive." 
f t  b ~ a i l l  not; \vh;lt w o ~ ~ l d  sitflice is a simple replacement of clause f 1 ) of QPAP Section 
13.3 tvith 111c fc~llo~ririg phrase: "a Force Mr~jeure event as defined in Section 5.7 of the 
%GAT." h1o1.c t1i;ln this has been commonly clone in the SGAT on other subjects. i u  
rt~sr1r!r r c l  pso~irlc proper cross-referencing. 

Tt~c mor-c rn;~tcl-ial iasue is whether something about payments for non-compliar~t service 
c;nllii i'nr force majrure provisions that differ from those SGAT provisions that define 
xvh;\t t h ~  ~~~ldcr-lyi~lg service obligitions are in the first place, Qlwest did no\ ~rovide 
h c n ~ n d  support for making a distinction, nor is ally self-evident to US. To the contrary. i f  
tllc SGAT cl-eates an expectation of service subject to specific qualifications. there should 
f1th :I stsong presumption t l ~ n t  the economic consequences for failing to mcet the 
c?cpc'cl"tion should rest upon the same exclusions. Oilier=rwise, we would face a question 
rliat rc.prescnts XI in~ponderable one on the record before us. Thar question, quite s impl~,  
is ~tstlutlier tl~r 1)erforrnance standard or the consequence standard is the one that i s  too 
high. 

[;.I Ncsulvirrg 12ispufes Oiler. Force Majetwe Events: It is appropriate to clarify the entit! 
to \ \ h o n ~  Qtvest must make and defend, against dispute i f  necessary, its dctennination 
~ f ' r a ~  Ibrcc ii~qjcure events have occ~rrred. In esarnining Qwest"s proposed new dispute 

'1 b seholurion language, ho~vever, we find that Qwest has in fact ide~~tijied rhe resolifer of 
cl'rsputes, \shicIi is the public service con~nlission of each state. We consider that 
;q-~prn~oIl appropriate, with other changes that are not 111aterirtl here (see the Llisplrrc- 
XI't>,\olrrriotl section of this report). However, Qwest should be required by the QPAP to 
pr-clsicic notice of its claims of the occurrerice of force mr?jel.~re evetits within 72 hours of 
Icar*nii~g of them. or after i t  reasonably should have learned of them. It \vouId not be 
apl'rupriatc to allow Qwest to search back in ti111e- for excuses after i t  discovers tit;lt it tvili 
nor irlcet st:lnclnrds. nor is i t  appropriate to require CLECs to research facrs sutri~undine 
escnts thiit have become str~lle. 

(4) Ne.~rrs Behueen Force Majeure Eveizfs and Qwesi Pei-forrt~anctr: 'C?'heth~.i. i t  be 
QPAP Section 13.3 or SGAT Section 5.7. there is already a clear rcclr~irenrenr tf~nt il farce 
rnajcure event be the cause of a failure of Qwest perfoi-mance. Moreover. i t  i b  not proper 
ro adopt the extremely litgh standard of impossibiljty of per-hrmance. It is likely in rii;irr> 

irlt;rances that Qwest could still perfom1 up to stanclad, or at least closct'to it. i f  i t  were t o  

~~ndesrnke extraordinary efforts that do not corlsider econortiy uf resources. Tho hurclcn 
on Qtvest should be to undertake reasonable and efforts to mitig:tte. not to acctlmplislr rftc 

--.. 
' I ' ,  Set. I ~ C  prop~srcl QPAP Section I S.0 language proposed a1 page 79 of Q\\csi'i; 1niti:ll f'AP Brief. 



~-\ i~irf ' iJj~~;tr1.  \ik7ntt'~e1- thc cost. We construe the exis.ting Iiulg~lage as providing 3 0  
alrestd" In addition, establish in^ a fixed duration on any force majeure event is: ( a t  nut 
crtnxidcnt tvitl-2 the nature of such events. (b)  as likely to be over-protective as under- 
~ f ~ t ~ t e i : t i t ~ ,  ; I ~ I L ~  (2 1 is orherutisc unnecessary, because the burden on Qwest is not only to 
sf~irtz. tllc crxistence of an event. but to show its nexus to perform~ance failure and to 
tfc;tus~n$tr;rti: the ri111e period during which the event and this nexus existed. 

Thc.~'e f s  ~ncrit in the AT&T language specifying the method for calculnting the impact of 
:t inrct: 111:1jtlurtl event on interval measures. It should be addecl to cl;~lify the inethad for 
c . j l i~ l : l t i~~g  QPAP pilyments when force a majeure event should have less than n 
crrxnplriely cue-using irnpnct. 

it*! .4p;~!lcrhr'l* of Force A4'ajelrre lo Parity Mensr~res: Qwest is undoubtedl 1. con-ect in  
cabit.i-.rirr~ th:u a force inajeure event could have differential effects on the services i t  
p~~ovideh for' its o\rrn end users and the services that i t  provides for CLECs. t'c'e must 
rtc?tcr.tl~clc.s;\ ask onrselses why it should be presumed that t11t: difSei-entia! effect musr 
:tluajs work in  onc direction. We would answer that the differential effect ~ ~ o u l d .  on a 
hitikis rt.Iatil,*c to CLEC perfo~-ni;~~~ce. solnetilnes lessen the quality of Q\fzest's sewice [or 
i ~ w t  f :znd ~nnictimes increase it. 

tl'ith that rr~tzswer in hand, we \vould then be corsect to ohsewe that Qivest's provisinrl 
01313; sl10v.c itself the benefit of choosing when to apply the QPAP's force t~~a~iet l~-e 
;,rsvisions. iiilrile the re3sonttbleness of declaring the necessa1.y conditiorlis to exist ~ v i l l  
bcl ~ ~ i c w a t ~ l c ,  nollling ~lould  allow a decision not to declare to be re\;ie\vedL That 
difl'wence i!i sufferable os n general rule. However. i t  simply would deny basic fairness 
m 1wg1xit Q:!\~~est both to: ( a )  avoid parity-measure payments when i t  decided tllrlt the 
impairrncnt to senrice far its own end users was lesser, while (b )  meeting parity btnnJ:lrcl?i 
f l ~ a l  it knight otherwise !lave failed when the in~pact on its own end users ivas greater. 

'flw C'uloraldo Special Master. as he did in  so many othel- case:; as part of his fine efforts 
fin. the C O I T I ~ ~ ~ S S ~ O I I  there, got the solution to this i s s ~ ~ e  just rigllt. Parity, zlthough irt ;I 

x c ~ n ~ c u ~ l ~ a ~  diffesent sense, requires that parity nieasures not be sub-ject to  force ~l~i!jtui.tl 

lxiy~xnt CS.C~US~OIIS. 

$) QZEC Fr~rectlst Exclrtsion: While for the general (nine state) QPAP Qwcst's 
colict*ssian puts mast of the problem behind 11s. the QPAP cot~tinues to reach u scope r!tut 
appears inappropriately wide, given the need for the document to aper;tte reasonnbly free 
of litigution risk, Particularly troublesome is the provision nbout forectlsts under state 
rulcs. Since Utah has specific forecasting procedures, we recornmetid that the C)lstAP 
11l;ll;e esglicit that the application of these rules is not altercd in any \rrily by the Q13rlI" 
p~o\~isions. Further, the QPAP must acknowledge (as the Commission's CSrdcr L W  

i'v'arkshop 2 esplained) that the forecasts required of Utl~a CLECs must be ci~rlsihtcr~r 
wilh the Utah rules, or must not be the mechanism by \\;llicli any penalriex rcciottl~d ta 1ht2 

GI,ECs. 

'This char~gc will deal as well with the other- niate~inl concert1 about Qwest's offer. 131 
definition, the SCAT cannot be read as requiring any forecast tvhose provision i~oulci hc: 
"u~.r,s~lsson;rble." Therefore, Qwest's use can only be logically rend tls implying that tltc 
SCgAT can be read as reasonr~bly requiring yet additional forecasts in this particular 
cullfesr. It would create far too muc l~  ambiguity to include a provision that 111rry br' 



~tsfcvpn:tr?d ns autl~o~izing the compulsion of additional, yet u~lspecified forecasts uncler 
t t ~  rotlns of"t11e SGAT. Identifying the specific forecasts that were to be required foln~eif 
rltach csf t h e  cfeh;lte in prior worksliops. It simply \vill not do to introduce :I trouhlin,nl! 
utrltfc firrerl :\nil shriclou-y provision tflat might do indirect1 y what ive seek to prohibit 
dirctrtl j . 

7. SGAT Linritation of Liability to Total Amounts Charged to CLECs 
Et1fl"imc WanlerRO Utah noted that SGAT Section 5.8.1 limits Qwest and CLEC total 
1i:tt~ilfty lesccpt li,r ivillful mjsconduct) to the total anlount chargcd under the SGAT for. 
ills :li>17l!~i1hle year. As ELVTinle WarnerIXO Utah note, this SGAT provision esprcssIy 
P ~ L I L * $  i l i~ linlit <!PAP payments; however. nothing provides that QPAP pti!-nlenrs 30 no t  

97 
t i t x l i t  [lsc other damages. to which this section applies. 

I?isrussion: Now tha t  the QPAP is before these \vorksI~ops. o;e can ccnciilde that rhe 
purnlents addressed by SGAT Section 5.8.1 and by the QPAP' are mutually exclusi~e. 
(Sitest's Iiiibilitji for property dan~age and personal injury shouIcE rlot be lin~ited by QPAP 
1-1ayt1zetila, just :is QPAP payments should not be limited by payments for pmperty 
dtrtltagr atrrl personal injury. Therefore, SGAT Section 5.8.1 should inciucle 3 prcwisjvn 
~ r ; ~ t i n p  that: 

C3~,yiurvlrs ~ I I I : I ' I I N I I I  to t11e QPAP shor~ltl i~or  be ~-orrr~te~l ~ g t i i i t ~ f  fi1~4itirit 
p~u~\~iclccl,fo~. irl rllis SGAT secrinn. 

I. Tier 2 Payment Use 
A'~"LYT urgcd the eljmination of the QPAP Section 7.5 requirement that Tier 2 paymenth 
ht: limited tu use for purposes that relate ro the Qwest service territory."" 

I)isc+usr;ioal: Thc proper construction of the Qwest language is that the restric tinrr app1ic.s 
on ly  to paylnent amounts to be administered by the Cott~nrission. Sbulrld t hc  
C'r\mnlission administer those funds the restriction is not necessarily apl>t*aprin~e. It 
.;hould ~ . ~ o t  be presumed that Comn~jssion powers are so limited. There should also be nil 

rcs~ricrion on payn-rents made to the general fund. Therefore, QPAP Section 7.5 st~r,ulci 
t ~ i .  rcpl~rcrd wit11 the fc)llowing. 

Pctyrnct~t of Tier 2 F~ri7d.s: Po?~~llei~f.s to CI S ~ C ~ I C '  filild ~ l t r ~ l l  h~ ~ l s c ~ l  jrai. ill?\. 

~zrrr-lzosc detei7?zi11ed by tlw Coi?~i~li.ssio~~ tllcti is C I I I O ) I * C ~  I C )  if I?? sr(ttcJ ltlu', 
I f  thr C"c)nmissinn is nor ~ ? e u ? l i t t ~ d  by srnrc imrt r o  ~-cccir~c~ or- ttzb~ti~fis-ti./. 
Tiiar 3 p a ~ ~ n ~ ~ ~ z t s  to tlte stcrte, the pcrjlinents shcrtl he i?ictde ro t l t tb gr>itc~rtrl 
jiii~d 01- to slrcl? oiher' snlrrc'c as i77cry he ~)ro~: ided . f i )~*  I ~ ~ I ~ C J I -  ~ i i ~ i ( ~  liiit:.  

M'hilc not add~.cssed by the participants, the Colorado Special Master's Report (at Part 
t ' U 1  recommended a novel method for funding what may be significant ndministr*niirt. 
2nd dispute resolution responsibilities for the states that will receive such funds. As tllesc 

.' 151,IfTimt M'amcriXO U t h  initial PAP Brici ar page 715. 
''- ATcVr Ini~ii i l  PAP Brief at page 10. 



~rtrtltr~.i~ti.t: \ ~ L ? S \ C S ~ I C I ~ \  IT;I\'L' demonstrated, many. if not id1 of the Qwest states. can End t t  
ctlitrtfir to :iJJrc:,h \iLhoiesnle telecom~iiu~iications services issut-s on a combined b:lsis. 
> f ~ ' r f - ~ "  ~ n t i , ' , t l l : , ,  m n l e  stnics simply ~i iay 1101 have the resources necessary to can!' crut tile 
:rr=n):, htir-tlctls tlnnt thc SGAT, interconnection agreements, the QPAP, federal laxv. and 
I:L2c' t't'gi11;ttinnh itnpc~se upon then~. Thc creation of a fii~ncling meclirtnism to strppon 
at;lxcs C Q ~ ~ I I ~ ~ ~ S S ~ C I I I  :ti'tivities represents a proper use of n 1.701-tion of Tier 2 payments arid. i f  
ticccswry, nl':t rfilction or the escalated portion of Tier 1 paymenas. 

"f'ttc t $ S ~ F ~  111011111 prot~ide that u p  to one-third of the state's Tier 3 p;t)lnients be ~nadt.  to a 
?peci;il fit t t ~ l  111nt \ttcsulcl be available for states participating in :I co~iinion admin'lstration 
clirln lo usc' ft~(ill;': ( a )  acltuinistrntivc activities, (b)  dispute resolution, and ( c )  other 
z\ltz~tsc:tic ?clcc:rsninruiiic:~tions service activities determined by the participntin~ 
w t r t ~ ~ t j i ~ i u ~ l t i  t o  I ~ c  1 3 ~ ~ 1  can-ied out on a common hasis. Q~vesr: should also be required to 
mtiI*t: :111 L I J S ~ ~ ~ I C ~  payment against future Tier 2 obligations in an amounl reasonably 
~ J S I C F ~ I I ~ ~ I C L I  h)' the pasticip:~ting co~n~iiissions to fund tlie preceding listed activities an an 
tritenrtl Iui-is. 

' I ' I I~  ,1~>tsr:ltlo Speci:il Master's Rep019 recommended a partic~~lnr- form of adn-tinistr:ili\-t. 
4tri t~: l t ir~e f ; ~  ciirryitig out the actisities listed above. Given the multi-state Iiature of the 
c,.ltnr? c:tri~iliic~nc~l tierc, as opposecl to the single-state process aclctressed there. i t  is 
~i".;l~i-,$.tzItr fu alloxv the states interested in prtrticipating to give consideration to tlie hest 
f ix~* , i / i \  E47r rlesignirig and implementing a comn.lon ad~~iinistrati\le structure. 

2. Thrcs klomtfa Trigger for Tier 2 Paynaents 
'1hk fJfn$lkt ~.cquiremcnt tl-iat non-compliruncc extend tc7 three consecutive tnonti~s before 
'I'IGI~ 2 p:~ytul~'nlrs would be triggered cancel-ned a number of pru-tiripants. Qwest argued 
~tt;d I , \ I ~ ~ c  were sound reasons why Tier 2 payments should. unlike Ties 1 payments, nor 
4tcqitt :it t h t  ifrst naentlz. Qwest said that tlie Tier 3 payments were not compensatory to 
rl'ld";~ ? ; , ~ t  IVCPC clesig~led to add to Qwest's incentives to per-fol-111. Gisen the lag 
irri,'i~l~ccl il i  identifying continuing problems and in taking steps to n~ee t  diem, Qwest 
u~vtst3t.l'e~i it ~lpprup~iate to allow a three-~nonth correction period. wliich it  said is 
nkl\lic:\l to l~oal Tier 2 payments work in  the Texas, Olilahonia. and Kansas plans.u' 

:Y"&'I" tirp~teci that paynients should begin after a singlc month of lion-cotupliant 
pcrft~n~~ar~ct.,  in order to assure that there are effective sanctions for poor performance on 

, % l[JO "Sics 2 Incailtlr~x, The New Mexico Advocacy Staff arguecl that the payruent ias 
p''iqw,~'tl by QL~~CSI would serve to postpone the need for Qwest to begin to acldress 

In1 j ~ c r f t ~ r ~ i ~ ; ~ t ~ c e  ~'rizbletns associated with Tier 2 measures. AT&T s;lid that Qwcst hr\\ 
irlijsu t l t i l ~ l  its regulatory reporting systems to advise it of any problenis that it nial bc 
4l;rt in: in nwcting obligations to CLECs. Qwest's own internal infomintion sources, 
s~+,ic*al%tix)g 10 AT&T. sl~ould highlight areas requiring ~iianrrgement attenrivn earlier* tI1:in 
\ i l r t .~~ fi~unths ~1fit.r rhe fact."' 

' t , ) s ~ . ~ - r  11rrir:ll PAP Hne1':li page 7-5. 
" -'rf h: i !nrlr,tl PAP B n r f  at page 1 I .  

- %,-.%. klcvlcr~ f\d\~ocncy Sral-f I n i t ~ n l  PAP Uricf al pagc I h. 
A'l A'$ iii:~lIy I 'M' Brief at  page 14. 



%5k~t%%+ig%n: <-t porttt t l r~ i t  Is rnisycd by thc pallies is t l i ~ ~ t  the State has an interest in  having 
kz'k;:l.a-,roi l * c i l + ~ ~ r ~ l  r ~ ~ l ~ t l ~ i ~ ~ ~ t ~ ,  The State of Utall has as legislative policj': The promotion of 
~;.rc~it3p~;;iitfim it! tlii- ficlccor~ltnli~~ic~ltions market place. To 11a\:e a blanket policy that the 
' f  :cc ;' p , r l ~ f l % L ' t R ~  i111 tlof ~tn1.t until 111any mo~i t l~s  of poo~. perfo~-m;li~ce have occun-ed 
195<tt?%fl_n3 $T,~UI' I U L ' C \ I ~ ~ \ . C * I  ti) QWCS~. For ~iieasi~res that do not have a Tier 1 counterpart. 
sdr-as7 I rtt;ri.(ii,rnr ~ttr~f~Lh t,taI of cyel'y three absolutely is not considered adequate for those 
~ r \ ~ : , a ~ e - ,  ';L'ltcrcT%?re, lijr these measures Tier- 2 payments will begin just as the Tier I 
c.sVI3lisW$ i l i r ,  A B ~  c ~ L ' ; ~ ~ ; I ~ ~ o I I  should thest take place as providecl in the proposed QPAP. 
:6h%tz+ :ts(i.tn-inl: rili;ti j~:~yrnt.i~ts ~ f o  not dsop I-rack to  zero u~ttil there is reached a point where 
i 1 3 4 : ~  9 1 4 ~ $  h45~~ t~jhl t3~*s i ib i~ )n  in the preceding 13 months during wl~ich non-compliant Tier 
," (si*a'itrrrr~:lrtt:st fra4 i j ~ ~ t ~ n ~ d .  

lifrcw t * 7 ~ ~ ~ i t i i l \  ~Xre qrt~stin11 of \\rht.tlier ~ h c  pe.~.Sol-mance inducement for Tier 2 payments 
-rex,rt irar.*t. ?'kt- i i'c~tt~rtcq~arts is si~fficient. given the three-consecutive-month requirement 
beta 'TScr 2. Q%t-c+,r't; prixlcip;rl rlcfense of the QPAP provision at issue was two-fold: Ia) 
$Srr:  d"i4xk"ail ;I.?F 1i4111: 10 itlerttify ;\lid resolve long-term problems, anct ( b )  consistency uiith 
i t : l r i t~  piz!;rrt.; that the FCC' has r.evic\~~ecl. The time-lag issue would be resolved by the 
,~L#iijit~irii~ t!l' lilt* r ~ c ~ x ~ ~ ~ n e r . ~ c i c d  appsoaeh for triggeling Tier 2 pay~nents for measu~res 
uiibkrbrl :I 'l'icr. 1 Itnynwnl counte~part. However., it does appear that the Texas pian 
,sr?q1{lt.; ~Xti; t;tflrc ~ I ~ s ~ " t : - ~ ~ ~ i $ ; ~ c ~ t i \ ~ e - m o n t h  trigger for Tier 3 paynlents. Nevertheless. 
$,ib.rS$t Jl io '  ~lli[7ll;l%~b 1'31aced OII Ticr 2 pnynlents as an i l~ducel~~ent ,  i t  rernaia~s difficul~ to 
a ~ l , i b  t,s t t t i f ~ f j  f ; \ i t l i  i t1  ~Jwi r  contribution to a performance incenti\.c plan wlicn they call be 

~+t~Ja'd !ri'crr tinrtrr rnmsures Lvhcre there are Tier 1 payments) by concerted effons to 
k m ~ i g  ik$:rfil~~l~~;j~~t:rs tri ~ ~ l i n i f ~ ~ u ~ t ~  a ~ ~ ~ ~ t i l h l ~  levels only four months each year. Such a 
pi'l9,crm ixypvilr:, X ~ I C + ~ ( Z  likt'iy lo leacl to frequent underpeifo~mance than it does to 
i*;1i~~i1~j:i11g isa{ifirtc+ ~ c ~ r ~ ~ p l i a n ~ ~ .  In the case of Tier 2 payments that have Tier 1 
r:rt lLl ikrr)ruri~, tl!t~rcSor~, tlze QPAP should u-igger Tier 2 payments in the second 
I J  11\0ltlh 01' ~~1l~-r)~~f01.1l l i l l1ce .  

;4* l , ix~ifti~~g Esca%afi~n to 6 Months 
~ 3 a n : ~  \ ~ i ~ ~ l s r ' l b " i ~ i t  thi: QPAP's limitafion of payment escalation to six months on a number 

lit! 
;cwulrlllbL: 

* 
hi I i'iqrc $bas nt? cvidt::~ce altat such a l imit  would fail to provide Qwest sufficient 

~ ~ I L ' C ~ ~ I ~ Y C  t i )  ntcct. perfon~~;u~ce  standards 
~u C ~ t l l ~ i ~ ~ ~ l j l ~ g  ~ s c n l a t i ~ ) ~ ~  woilld substantially overcompensate CLECs (the Tier i and 

'l'iar 7 p;iyntll~tli conibined were already equivalent to giving CLECs free 
(1, I1r3lr!,uIct. ~c r t f i ce  for between 7 and 15 years, Qwest said) 

r Ssni:t~ n\.c.r'crrm~3ensi\ti011 would remove CEEC incentives ro invest i t 1  their o~vn 
i'iicilitic!%, 

';3'$;3', F;idrl7irn~ C\Jarner/XO Utah, WorldlCon~, Z-Tel, Covad. and the New Mexico 
A d t ~ s - ~ ~ c t  s,a:rf'S w r c  among those who argued that escalatioll should continue after six 
~tor'atli", ,  ~ t 4 1 l z ~  ;ic ~ ~ ' c ~ s s u I ' ~  to succeed ultiimately i n  inducing Qwest to perform up to 



\!ten llaissirlg some 
cscdirtion is not :I 

tl-\ere is 110 doubt in  
ctznsei:iitive ~nonths, 
Qtsesr, Therefore, 

: l% . y4-,. as .i .r;. .,;; ,a;P wih ?'h+3 ?%I -7 i ~ ~ ~ : f ~ ~ t b ! l ? , i i t  ~111-rcii'f C I I L  C S C L I I ~ ~ ~ ~ O I I .  We llole tlwt Qwest is 
I ,  - i *  3--sL ~.~-as-p- hi. :?G $ " i + j ~ , i ~ r l ~ i i ~ ~  t ~ t r "  rclicf qrtrf to change sr,rilc s~anclurd i n  the 

% qq 
cz shya ?, *.-- i' i., s-:.~%, hi, k,- :?ih-Li*nrrta,~is,y tf~as, inj[i;rl ~ni.c;cirlculnl ions causecl inttppropriane 

-:"-,.+ ~ * T ~ - , V ~ : .  i$ ,  . F L . . ~ , - ~ z : ~ B  21k ~ j % ~ , .  1~1.4 iaqitllg;=L 

3 % ~ ~  qi0p~i'5,~r8zqiiil.- 2 $kT i ..;cl?e Jsi !~pq~:~~i l  Xbqi;rcr'2, l?,spcrrr ch1c5 not supporl u division of Tier 2 
7 " -  & * ,  

,, . , -  , . ,), ; &; Y Y: 8 1 ~ :  +B,iZiJ= j i l i t i  X. tab;% ;"r. '.;riil.ta~' ijna:, :lily orher. plan that cxisks untier a 
; - - , 4 . 4 ~ ~  1 ~ ~ 1 :  ,:x ~&&jf( :%ir6'&# 1 % )  tj~b: f:f,l/;'* IICIR:\I~IC<S 01. i ~ l ~ ~ t h e s  >lily other plan 

, - J - $  :iqia%z,;*?$. , - t!!f $stL+ liCf.3, iijf I?;l>IlOtll)l i\l'L' ~ ~ l l l ~ ~ i 1 1 1 1 ~ 1 ~ ~ i l ~ ~ ~  dif'ff!l.ellt 



pa tp?s r ' r :  sl~liti.ing payments reduces the effectiveness of  the ruo tiera Etr ;tibhrcr tlr; 

ct*~~i.ct ptlblic. policy. Ties I payments under the QPAP are adeclii;itcly conipt trhnttn-> I*?-?r 
f'l .EC%. Those CI-ECs that conclude otherwise Inay retain their rigilk% tcr drti l~ei?~ 

XrTr'+JGTj through other :lctions. The goals of the Tier 2 paymelilts iLSC iz t ' * r  tci-ltstf h) 
i r g t ~ [ ~ ~ ~ f i ~ ? p  10 provide that they be paid to the states. 

V, Clearly Articulated and Pre-Determined Measures 

-4, ~\.ipraslare Sslccfe'on Process 
'Fhc Vat*f~-~rniancr Indicator Qefini tions (Pm) document s c t r ~ n ~  fi~rth u 2icrtc.saiil 
{mJfbr~t~r-tnc-e measures \tras deveioped lhrough an estendrci cfillabi~r;ifi;c piathSt'** 

i n s ' i ~ l ~ ~ i ~ ~ g  Qu~cst, CLECs, ancl state commission prersonneI tiniicr the !PO(' C T ~ C G ~ ~ ~ ~ , - I Z E ~ : ~  
Slrpport S~S(CIIIS  (OSS) Process. The PID's perfnrr~ianuc ruc;ksurc% ttrltqc.irtp,ki.i  tt:c 
fijiln'rving: internctions between Qwest and CLECs in the ct>nte9iif t'rr ~ C S Z ; ~ : ,  fr,if't+;~~f~, 

~ i i r u r ~ o ~ ~ n c c ~ i o ~ i ,  unbundled loops. and other wholeaalc set~ices:"" 

41 Repair 

a Hilling 

Qrj.est ohscrvecl that the PEPP collaborative incfrtded esrcrrsite r~cl'gr~rr,aitrti.tb \ a *  ~!ck~*rtmt~c 
$5 Ikich MD perfonllaaice n~easurss should be included in " i h t  QIsa-IP. {:)it e ~ i  iar4 sk.t;t, .oSh:r 
!$it: completion of that PEIT collaborntive ncgotiatian ~ r r u c c ~ ~ ,  lg x$$rl:cij Fir $:it: I+=.-% 
:~dt , l i t i~~~; i l  diag~ostic measures: GA-7(Timely [Gateway] 0t1t;tgc: Re~:xit.rkkitit'rfl;r r t f ~ t l  I'4 t .  u i t r  
{Releast Notifications). Qivest also agreed to it~cludt: n nurnbc# id tntt~c~ rrt+,:ildsz?tcrs iriih 

ricfdri*.sscd at the PEPP collaborative: OP- 17 (1,NP DihcOt~n~i:cr ' t ' t t t k ~ i i ~ ~ ; ~ ' i  t f, %fR t B i % SP 
"I'rc>uhlc Eiepons Cleared within 24 Hour4s). and Mlt- I 2 t E,SP Trrtr~I~fv Rslsh:ri. T!s,,tilE 

'Tirric rtr Restore).""' 

kliscnssinn: No participant disputed that tltc PEPI' G'LII~;J~~!Y~~!~YC '.rlii$tb$ F + $  ,kPfi<:i ,ii 

k~rc~ad set of measures to include in the QPAP'k pnyrnt2rit \ ~ ? ~ ~ t r i r ~  T ~ C F C  .IF%.& I F + ; E *  

per se, any challenge to the breadth or c a ~ i ~ p r e h o n ~ i i . c i ~ e ~ ~  ti! ;iis tj.it.,tw\itr\ (hiti: i.i er r+  

agreed lo during that collaborati'r~e. The issue in ciisputt. u~seni i~i i t> M,r; .;b~wf u!rr=i?tcr 

suhstanticil grounds existed for i~~clucling ndditiorsiti nlc.:akttrt,:c, 7'tre rrctt i " c f r r * r l %  =rf iFri 

repcort discilss the merits of adding to what we cnnclutfc t:. i*e_.tiercx$i> ... tb t k c i t  ~ ~ ~ i ~ ~ ~ $ , ~ l r . i ~ F  .;I 

l l i i  
Q\i.c.st I~ l i t in l  PAP Brief at papc .?. 

l i t 4  (I?Y(Is~ Initial PAP Rricf at pagc 4. 



of p~"u-derer-~~iined measures and sta~~clards that span rl~e range at' ~*,\rrrt.r'-$ir-~.kwm 
pc~-f~~rmsncc.  

8, Adding Measures to tlze P(~~yrtzeiat Sfrractztro 

1, Reqrniring Paynnenas for Caraceled Orders 
f:Z,TTi'irne %?anler/XO Utah 1-ecommended that the QPAP p r o ~ i ~ l t  pa\.rticlif* fi+r '-c-a~ra:c;.i-azl 
t>rdi:ra i n  cct-ttki~l cii~rumstances, arguing that a CLEC's loss iaf n c,"cl.rtnriat'r ~ . 3 ~ ,  h";bh 
uipnif%.*;~nt eccsnornically and not other\t.ise compens:~ted uneltr- rfw QI";iTi t.r,tukwalk 
I -  It1 order to implement their recomrnrnd:ition. tile: tt auk3 ccrut~t * t i  ,r i , t ~  
inc;allntion any order canceled after Qwest niisses a due tlntct."" 

C u ~ a d  argued that there be created a performance ri~e;raure that \\i.lttBli). iJt?nti'K> ;be 
ilwlnher of orders that CLECs cancel in response to cspccrttrl ,ier~t*.z c r ~ t i ~ ~ I F * ~ ~ t i ~ ~ ~  k i  
U'nvad customers due to long waits for orders that Qwesr plac'ea in '"&\eld" 9krttt.- tfcte. $ 3 .  r r .  
1nc.l; of facilities." ' 
Qwcsi resl~onded that i t  cannot be fairly held responsible for ail tlrc ri:;t>:ril? t't b ~ t ,  f ' f  .Ef-. 
csll~ccl o1.del.s. Q\ves t arg1.1ed that the QPAP alrendj sutf'io icdtt) tl1~3ittr.;". t~de.d~'.=fi!trtk;: 
pcxfc)rrnnr:ce, fos so long as orders remain active. Qnrccf cited, e\niitrpPe. C 3fi" "el. L\-I~EC:": 
thc QPAP includes. and which captures Defayed Days. t z : 

Hliscussion: The QPAP should 11old Qwest reslmnrihtc !>kt- rllrc t-t3rkiagtai*a~~,~% r d  t t .  

fi~ilurcs to pcrfonn. There is without question sume co~+t.latri~rr betti c8.t~ I$;B $ c ' ? ; y I ~  - I  

tielays in providing services to end users and decisirst~s I>> r f x f x w  u%ar% tq, ;,lt;;r:F t"it$:fi;".:. 

101. services tiorn CLECs. Howevel.. ~ e \ ~ e r a l  cotlilitii>#~s ~.hc~ttld la*~t.~c t%i he IFICT. I " % b ~ ? t r ' r :  

deciding that added compensation is rrecessary to make d'LEfTs tv1~trOi. 01 4. ia i l t  aL:t.";fr 

@ The degree of coi-relation should be shown ur he t\igb~ z r ~ ~ e q ! I ' ~  t t c  ~kcii~t,~iier\it,&~ 
cause and effect to a reasonable degree of crt-tai.trr> 

r It should be reasonably clear we ~votrld rjcla be :ritot,itertg, ;r ~ ~ t ~ ~ ~ t ' r t f t t  E ~ ~ ~ I P .  e:"'i,j:j 

provide CLECs compensation for tIrcirA own hus;lncq;. alacnkrutrk $ 4 9  ccnsrt.& t x ~ ~ ~ k c i ( .  

a The compensation for any interiln sotzreck of utc4*t! kbt!icl~! Bit4 s % b ~ ~ k * . i : \  kc, b*; 
insufficient, given the degree of the cnrrclntiern tfirr \;tr:.~tb.~,'r ibrc ~ i i . ~ ~ + : i  it?; 

more comforl-ed we can be that paymetlrs ~t~ncfc. b"l;%re.ci\r ,t6rqixrf: rkntkf fb:c %rfP !$* 
are sufficierlt). 

These conditions have not been sliowr~ to exist itere, C':t,FlC'c g.rri:-rrtrc,l r l ; >  :*%::$r~f:s.q* t 

demonstrate the strength of the relaticrnstzip \tet~vcrn QWII p c f 4 : ~ r z t i ; u i ~ : ~  <intE a 3$ifi ,*jZbib 

otSders. In fdct, they have not even presct~tcd etltx~tj~h ~ti~!t*nci. t c r  rigfin:f:r3rt1,iic %h_rr 

canceled orders, whatever the reasons.   re ~i"r:ttrri:rj. iii nurnb~er Its ;is$: h.7 t-!lr. EW~'~:;'  i" t.i: 
apparent way to craft a provision that ~,-5-oulcl escludr: c-?~~rpc:1~,~6it~x1~ tci;. f 4 f c ' 14:). 5 'T -WI -  

~o cancel or for end user decisions to cancel f ~ r  rif.t\rrtrs tfbsiLcii,'irr~uit !:I j ~ t ; ~ j i l ~ y ; ? + r t j + . . = ~  ? ;re* 

CLECs propocsing tliis measure certainly offered nn .tgrccifii i>rrsf;~r.~,aF btxr hfxrt!r$c?;." :..r 

i l(i EI,I/Timc Warncl.iXO Utah Initial PAP R~-ief ;u page 5. - - " '  C'ovarl Ini t i ;~l  PAP Brief 211 pnpc 3.5. 

"' Qu-rst I n i t ~ ; ~ l  PAP Brief nt pngc 5 I .  

- - a . - - 4 . w ~ * + * ~ ~ d < ~ - ~ ~ ~ s - & ~ - 7 z b . "  *-+ -$~~*?-,,L,AL,, - 
Litc~lr Diriuirfrl r r f  E1rt!~iic- IStrEtfrt: L d ' ! .  i-s 



113 the absence of substantid e\.idence, we conxiclcs i t  rea.;tbaablC i ~ h  .r+..:zzr;.t: *%.rg - 2  

gcnss:kllj\. ~vould take more than nominal d e l q  to c ; ~ ~ ~ ~ ~  CLi r tg fb l t '~ 's  f~eqircrz~\! $5' ,,$rr;d 

rtqucsts for. CLECs to serxse them. The QPtZP alscadb prciii te1c-i ft.;..lr ~:~~riipr'a.~vr=:&L ) - I <  

delays during the period in  \\ hich orders I-entnilz optit, v,hctIat:~ L ~ F  ~ I L X ~  fr91k; .it$ B;r.n-zii; 

car~clrsd. The record a~ailablc ro US ;~I\ows n ~ ~ l ~ i ' i t t ~ l i r ~ t l  E!I;L[ PIIC lJP $ P  $4 F!! ~!$1k?,%?) 

s c r x  to cornpensate CLECs aclequntely for iielayx irt prai.w\$ trig +xrcfc~-, n i i s f ? ~ * ~ ~  t r y  2t1<: 

tllt+xt. osciers are ultimately tilled, 

Cn-tvacl makes a souncf asgument rlboul t11c sptlcial ciscurt~dattctt~, rt+:a;rrltr-ag t~r i lr ;r% *'$chi'" 
for lack of facilities. However, i t  is not ciear that such an 3-<1~&',g$;~i!$$it11 &?~;l~b:?! p . i i l h ~ ' g  .t 

/ " sepiu'are payment responsibility, given that Cac;tci 1vi1l cntltintx t.a recciic E E ~ ~ C T X  .i6=5%~..r."$ 

p ; t ) l~~~w~ts ,  despite its internal policy to c;u~crl ordcri; 30 rhj5 ;tk'tc~ ~ ~ S P = I J  %EL:P+,:! i k ~ i  4 ::2 
X i  just will not get thern fo; periods of nlosc f i i t~n  30 cla)z%. 'Tttc .tt;iirirrl$?i.,.. nf <a 47~S.d l k , -&*r  

rns nsure, \\lhich we ivould see as tia\.ir~g p~-incipat ix rirlrd jwzit:~p~ ~ 1 . c $ >  ull,wr;r+kiti, t : ~  
Covuci should address by prese~rtit~g irs pl.opc~saI in rftc ai~nrn~ c~t4lai"~t.;itd$ Ecy'ir'  i + ' l s ~ ~ ~ t & , # ' i : + t :  

i ~ c w  and revised perforrrmance measures. 

2. Weqaririmg Payments for  "Dian,nusticb* Z'N-3rh 
Several CLECs noted the i~npot-tai.rcc of EEL% to CtEt4i~, F3tst h,t?-.~~sreai! $t~z;. ~ ~ t i z h :  $PI%+ 

QPAP yrocrides for payments i n  the case of ptxsr perf~:~~~~~,kr:i,'c &*t- $ r < i j l s  , j~+ , i  f e * t  i t , t i i , i , r g  3 ~ :  

rlonc mist lor EELs. which are a cnmhinnrioir ot ~lfr:   ti TEtc iVil'5r , ig: iG~r~.  tx6 h:ilz.f!rs*~t.k 

a r  parity standards to EELs at psetsc~tt: ttrc* perf~rtn,rriii rzw**Gnrrc; ~,!?,rt3*T ~ . v i i ~ ~ . ~ t ~  if,: 

clispt~asdc i n  nnlure.' " Qxvesl's brief ;~chnni\~iedi!crt rli.li. k t r  i\ir !ti X '  4 :> G!&* l z &  i i: 

changes measures from diagnostic to 8 final 3JvxicErtirnrk tlr prrtkic ~ i~ f i t~ r+$~~ t~ , l :  i:.-s:'ii$ i-,- 

irlcluded in the QPAP.' " 

'Line sharing and sub-loops art: tr Isa ctrrrcntfg ~'i; t16xtt~~i S P ~ , I ~ I ~  a13td %?f -+di">, i 3 +-o~*--tcl,~f 
V 

structure. because the perfom;ance nresrszlrus, in; ~ h r ' ~ i ~  aK drffrt.gt~~"f"tttr FF$ r~,rrtrcc :", 

stated that there had been general aprt.t.tPte,.rri ;:trarulxjt $tic (;'t_&t*p ; q ~ , k ~ ~ ~ $ ~ ~ s  @ile* ,.t,t:t+%g 

measur-ernentq for tile present. but to ilrclurtc tlrutal trirabt &3 rt"r%l;.cirt itGi..:s e+b: p+3'v= a , s l  rcw 1.4 
I ? QPAP Section 10 when a benc11rn;lrk or grtari!) si:i~dus.g! rtaij-tat h~ a u b & ~ t < i l  

Bsiscussisn: Our p ~ i o r  work 
Those workshops also demon 
extenrsive expelience base 
properly de,telmined that EELS s 
of  time. AS EEL ordering acti\li 
practicable to a Ineiisusement b;tse 
structure of the QPAP. 

As is the case for EELs. thc use of tr di;rgrrirwab ca,tr:d,rcrf rtLiiitrk X *  ti-w QJ.,,? a!, :> h7 ~ i ~ ~ l f : ; r : i a - -  

with line sliaring nncl sub-loop c f~mcnt% %-ax b i ~ ~ r  ti~rirt~:,"i$ I>'- se t~ : sr t& P . Tr 7 * : % ; c f ~ ~ ~ l  w b k  -( p:ti: 
standard. Clearly. they ~ l l ~ i t ~ l d  be iv~cltl~lraj in t fr i .  tja%"&$" ~ 7 - t ~ ~  it*i$:rE , - F $ ~ ( ~ f k ~ i ~ , ~  .. , . , " A  -: ; . 
practicable. 

-- 
1 1 :  ELI/fimc CilarnerlXO Utah Initis! P.A'zii Srrck :ir pbiigi. jet f r s - c ~ f  % l i i f i  i? 1' ti- I:-* i. r e  $;,>-; 
! I 4  C ~ W C S L  Reply PAP Bricf ilt papc 74 
"' Cosad Inl~ial  PAP Bricf at pngc IS. 
I lh C ) \ V C S ~  Rcplj PAP Brief at p:lge 2.3 



under ~vhich Qwest will perfol-111 acceptance 
loops that Covacl leases. Covad testified 

n n significiint number of' cases. Covad 
rcl~nl-tit~g after installation could be clilninislled if 

:is cant.cn?platcd. befolel-ii~~nd, during the agseecl upon 
csting pesfosmruice measure as tlie most 
or the sDSL, UNE loi~ps that it  takes from 
commission ~~equising that orders not be 
mvisionecl con.eetly at the outset. "' 

- v, -n+F*. r  % -- -$ s :i,sd ~ % t d t  <:tv.:til f*fiie~i to i ' i l i ~ c  the cooperative testing issue at the PEPP 

:? i;,Jw~z'zai'r*c~ r~~x~fS!it'r i t  ~""rii~c~l utl~en the ROC OSS col1:iborative designed the 
;y , . d ' r ,  - i @a , t , . g i ~ i ~ ~ i i ? i * ~ + i ~ ~ ~ ] ' ~  ". cart thrAth i n  t l~c  1'113. Given thc fail111.e of Coltad to offel any 

1 # % - i .  iftt:;G !i.c2iw*~? I I I I -  ;1iltli11~ it I IC) \ \ ,  Q\YCS~ ill'&!lIcd that il should be re,jec~ed.l '~ 

59iibp~q*usiiut+r: l t  ~itii~iii~l IIOI ~ I C  ~10~si1~1e 10 i11cet n scrvicc order's requirements by supplying 
6 - .4 s , i . b d i r  ~ t u k ( ;  t t r ~ i ~ - ~ ~ ~ t ~ i t ~ ~ ~ ~ i i l l ~  I,JNE, While sucl~ events will happen occasioi~ally in a 

ij.:i_,*$ tiiiw~al: kjj%+?:i~ictft, ivc S X I U I I I ~  lint encoilrage it as a means of meeting installatjon- 
?*~;$?*"r-ibfi :I~~:;IP~OTC\* i?trctr~t?lj CY, i t  i s  reils~)11:1ble to require measures appropriate to validate 
rQw &~ki-t4,~1y 535 J 1,:NE i i ~ f ~ l l i ~ ~  s ~ ~ c c ~ ~ ' ~ c ~ ~ ~ c > I I s  in  those cases where it cannot be taken fcir 
~ L ~ J B ~ C ; $  liffa-~ l i g ~  ~ .~q i~ i iTc : ' l t f i ~~ tzs  httvlt been met. What Covacl I~ns not demonstrated is the 
g%ait~~e+i6~r~ are QF%A#~ y~rjrl~~~rfs tha~  \srotild result from calculating them under main-tenancc 
.t:a*$ ts,"tht~i' p e s f k w t l ~ : i ~ ~ c  T~TCSILI*LLS i lS opposecl to calculating them under installation 
l i t  i # i s i  l !$,if ~~c.ifrr~twt;rlr-irc ~rteas\~res. Nos cloes the record indicate I~ow direct and efiicient it 
. , n - i ~ % J  %ix. tit ct.c:ttt: ~i li.t~npe~~:itiwc testing n~easure that woulcl provide for effective 
!9%.~fk".ii%i~rict: ~ ~ w , z ; ? u ~ ' L ~ I I ~ u ~ ~ I ~  and I lo r  duplicate the payments to be obtained ilnder existin? 
~ ~ i h > J d ! ~ s $ l t + ~ l l  $11' fCllit1f ~i'lL!ii'~~il'<?\, 

2 * 
%$b :+p?r_t 1 1  $:+ft~dh 14% Y C ~ I ~ S L > I ~  111:lt i~ is bettcr to prevent ancl cletecrr prohlen~s at the e:~r!iest 
p'%~xtk$ac pi\titt, r l ~ r ;  Itiilr~re of Co\.ad to raise this issue earlier means that we do not have :i 

b%+~~ir j t l  j-,p.\ii i 4 r r  ii-)r;cIt~dirtg {I131 Covacj's t~ppl'oach, after all othcr pal-ties have beer) Iie:11*cl 
<,+qiatr, actbtrt-,t br? 1.(trei'er-;thlc, Covaci should raise the issue in the forum where riew or 
,3:-~fq~-i:~A I.)er!f*fi~li~UCC IIIC;ISIISCS arc identified, cliscussed, and rbrsolveci. Sl~ould tlitlt 
f,xA;sfYa sil:b,:ii!;rne k i  ,\i a ct\r)pcrntivc testing measure is nppsopliate, these can tl~eii be 
r!=r: '~ i ' i%~-rirf f t l3t~  ~;,t Isrric tth intl'ocluction into the PITI should affect Qwest payment 
~~:-g~~-r i~~;i-air t i~*~, ,  11' ;-tr ; i l l  i11'1~'r ~onsidcri~ig tlie other cornpensable installation 2nd 1-cpair 
r f ~ k i "  : .:I-, 

4, 2$drtixm~ H'"iJW45 1) Q ~ E  AtJdrcss Due Date Changes 
4. t = s  .i& ,trp~ifii i h : ~ f  ~ " t t ' [ . f i 3 ~ 1 1 1 i l  meastire PO- I5 D, which measures the number of due 
=Xrqic t:fr,rti$?r.*. ptkr 1)1-~1e1., SIIQUILI be it1~1uded in the Ties 1 payment structure. Covad said 
ft:,-~g +At$ ~ k t f t *  L ~I:UI~?CN ill-lure CT,ECs, because they must suL3sequently undertake efforts to 
ZP ~ ; - - * + ~ ~ t % l l i j i r  ;~*~t \ i \ t~i i tbi~ ~ x p ~ ~ t ~ ~ t i o ~ r s   will^ customers about when service can he 



w.rttditi'i$ ' '  ' f5t\-~-+\ trnfeti [ l ~ : ~ t  this r)e~+fot~~l;ince 111eas~lre is di;lg~~ostic in  nature, and rl~at 
e~lfhk~r t.174c:rd nrjr any rstl~er p:arty has heretofore offered a par-iry or benchm'ark standard 
?)ii,,t6 ~ s , r d f x t  i:h;ll~gt= jf la 3 henchnrark 01- parity standard. which is required to allot%' 
i $ c % " i ~ l i ~ ~ a ~ t r c i t ~ t  111 ij p;1yrrti.n~ calrt~lation basis. 

~$ik~*~ze~ i rhr%;  ('rrv:id rtffcrcrl no rccommenrlario~~ for what the st:lndard should he; this 
f,'s._$ as. criiii.;lf, tr~~e:rust. n cliagnostic nleasurc cannot pro~fide a payment calculation basis. 
I?!: r ; i ~  r r l f ~ ~  trtj k i r - d \ ~ \ i a l ~ ~  to the Cov:lct concern on this record. 

k 3txdt~disaj: 1'0-IC Pnbmrder Inquiry Tiw~eouts in Tier 2 
A l&'k:"F' e l i n t j ~ ~ c ~ ~ t ~ d  that pcl.fo'cti13nce measure PO-IC should be separately included as a 
'2 icr F gwtxnctlt ileua. This measure calculates the number of irlquiries that "time out." 
,%a&& rXF! l:'i~*rtf ~ C a h e ~  the query function undew;ly. thus requiring CLEC representaiil-ea 
4 %  I ;  i t  I T  A'T'cYI'I' testified thnl some time-outs accursed after about 2.5 to 3 

1:o ri?rarntn9s rri' \t;tirit.r;?, 

ra;t.ue-$ ~ S \ ' ~ ~ C I - S C ~  tliitt t4'T&T considered the failure to raise this issue as an ovel-4ght. 
4')ac:c lirund rlrnr pcrsitios~ hard to undel-stand, because the PO-1 A 311d B pa)nicnl 
~~!r~~.r;!~tre its f g t t % t x I  CI~I intel-vals, while PO-IC is :i percent measuremetit. \ ~ h i c l ~  i'; 
~~~zn~ctur;~fji> .i cry rtifl'crci~t and tliel-eforc not compatible f i l l .  ~ I : ~ ~ : I I C I I ~  PUI-~OTCS. 

All.i~~x~~Pun: 'I*l~u QFAP alr.e;idy provides for. compens:~tion far 1iie;lsures PO- I A ancl PO- 
!!(, sllrsll inr:tutrc isaponsr tin,es.12' There was o logical basis for excluding &is 
j.ter'r,crrt rizca..'urcrileill ij'onl the duration nieasurernents thal tverr i~scluded i r i  Tier 1 .  Wo 
firjrrit that the QPAP'b treatnient of the overall measurenient (u.hiel1 includes 1 A, 1 R. 
~ned liCl ntl?c'c!:, a prei)per tl-ear~uent of the issue of response limes for the present. We 
,iPxt; hetir*\c. th:11 incorporating sub-measure I C w o ~ ~ l d  take more information and annlysi* 
tr\;trl thc currcnr rccord supports. It would also raise the questioii of how totrtl paymci1t~3. 
rn2liiclt Ifr)i% ~orlsist t ~ f  the combination of existing 1A and 1B combined payments, hhoulil 
be. ul~;inl;p~~b,, il' ;it all, to reflect t l~e  addition of I C. 

r,;Lx=-cn ;dl t11c cireun~stnnces, we think it is reasonable lo constsue the PAP Collnbor3ti\*t. 
,,?~S'CCYTIC~I 3s; i ~ ~ ~ c r ~ d i n g  no1 to include IC separately; moreo\2er, we find no rerisoll 
iEivitrnr-1, thsi agycerzlen! as we I I ~ V C  interpreted it. how eve^,, hhoulci tile OSS testir~c no\\ 
tlitdcnt-:ty ~icmonstratc a high enough nu~nber of tin~eouts lo give concern tibclttt thc 
srrr[~;~l'h i>jr PO-IA and 1B response tinies, it would be appropriate to reitisit tho ~ S S L I ~ .  

'F'luii i;i~t?i[.)ll is offered in recognition that a high ~iumber of timeout cases (\\:filch h;n.r 
{ciittii el) ~ ~ ~ t r c l t  i n ~ ~ g e r  dusations) could lnake response times untler I A anel 1 R liwh 
,reti tirriail) ~csod, 

6, .Adding change &tanagemesnt n/Beasures 
3 '34 

i >i$;rrt ~i;inrtld to adcl clla~lgc managenlent performance measures to the QP+4P.'-- Qtcest 

ft;ril ntre;~et~ 11gre~tl t11;at it would add two change m~anagemcn~ mensin-es, GA-7 ('rin~c-l> 

- -  - ..-" ,.-*.-.,.-..+-,,-p - 
< t h i s 4  leilinl I'hP Briof at pagc 54. 

" %'f S'i I t l ~ ! r ; \ t  PAP BlScf at p:lgc: 1 I . 
"" 1:5!11I3!? S6'-Q\t'11-hlCiW-3. 

a - 
CVri:arl la~tr i : j l  PiZI-' Bricf' nt page 45,. 



t%a?cratpv X3wss~latiortl and PO-I6 (Rclcasc Notifications), Those measures are now 
r3 idtg ikc i~ i i~ ,  hut wu1r.l hc includecl as  "High" Tier 7 measurelnents after the ROC OSS 

123 , idl:y3wa;itiuc clzt;tblid~ex hench~nark nieasures for lhem. 

%%.k';ic"rra%ott: 11 i s  q~prop~.iate to include the measures as Qwest has proposed riftel. 
W~~cL'ktz~,~rj.;h ;ii:c csl:iblislled. siven their importance and the region-\\~ide nature of their 
~ . + i % * r : ~ 2 & ~  itr~rl impact. 

'7, :lrXdiatg s Software Release Quality Measure 
ja'urldC*c?nt ;irgucd that the prop~icty of adding a proposed software Release Qualit) 
$ f i > a k u ~ ~  iirt?tilci he rcvicived at the QPAPqs first 6-month revie~i*."~ Qwesi objected to 
a h  aitdstinri nf u soSt\~i~rc;-~cl~'a~e quality n~easurement (GA-7). which the ROC OSS -. >leering Cfrlmnlirtctc has rtcently rejected adding to the PID. Qv,.est also said that irs 
t~*s~ltnlorl\ s71nwzd that the measure duplicated others, that i t  \vould tend to discour:k_~t' 
IS..EC'\t fr'tlrr~ intsc)ciucing software updates, and that such n measure is not includtd in an? 
td/96'~' RC?C" PAISS.'" 

'f.lisckissinn: Nn pal-ticipant sought the inclusion of the measure at this point. The reqt~est 
2 4 3 4  t.ttily $13 address it under established QPAP review PI-oceclures. All of WorldCcxn's 
;argxnr-rcrl$\ i r r  support of such a measure and all of Qwest's arguments against ir can be 
i-;ais.as:~l irk lhc context of the established procedures for addressing P D  and QPAP changes. 
5htsx-f9r! thc ROC Steering Committee's recent decision remain binding and apt at th:lt 
~jllc* {it4 rc'c~nfir~llation will end the matter witl~out material incon:~enience or* harm. 

8, Addling a Test Bed Mleasusemeanl 

%'itrlc1<3nr11 ;rsktlcl that a Test Environment Responsi\leness measure (inclucleci in its bricf 
a i  pt.npiw.xl pclVf'ormance measure PO- 19) be included in the QPAP payment structurt' 

I l b  ;rficr i t s  adoption. Qwest said that it is premature to discuss 'lVorldCom's suggested rest 
't~s'il mr;isurorncnt because: 

l'hc test bed has only been in existence since- August 1. 2001 

* There have only been preliminary discussions abot~t defirtin? 3 performonce 
rneasurelnent far it 

' -.> a l i l c  FCC' did not consider the Texas application dettctive for Failing to inclucle 
S X I C ~  ;I measure. 

i ) \ i ~ x [  p r ~ s t i ~ t e d  evide~lce that the proposed nwasure is being "\tigorously disputed," and 
l l l i t ~  (,)west's current proposal under discussion at the ROC OSS collabosative specificall! 
prn~\,jJ+.il that the meiisurc would sernain diagnostic until the 6-month review. Therefore. 
Qcvcbt took cxce~~tion to an>. suggestion that rllis Inensure could be cor~sidereci to hc close 
tn resalurion. 

. i>v;ci! Meply PAP Bricf at page 3 1 
" "  'AS*rrldC'or!i l t r tun l  PAP Biief at page 10. 
' " i;v,cii Itcply PAP B ~ i e f  nr page 3 1. 
. '* i\'~~zl~lUotii Initial PAP Brief at page I 1 . 

- >  

Qnc%! In~tlcrt P.kl-' Eiriei at p:rgc 50. 



Discrassion: We haxx  no basis for- predicting ~vhether i1 Inertsure ~ v i l l  he ;tppr~n.k~l. 'tt'hx 
its f i l ~ u l  content t~~igl i t  be, whether i t  would 1 3 '  :I proper fountlation for a QP-413 p,.r?nrent,. 
0s avhat payment level  night be appropriate. TI is premature to espl.ec.; opjr~inah nbatrr E ~ I L ~  

f~lrurtz inclusion of a measure that is in  this state of de\?elopritent. There xf:os&til !v IE* 

~?~r!;unzption for or against its r~entuai  inclusion i n  thc QPAP unctcr the ;rppiic,rblc 
procedures for ntodifying the plan. 

9. Adding a Missing-Status-Ncstice Measure 
J~osldCom proposed adding to the QPAP payment structurr n per-form;ir-rce l.ttea%urc 
b;r$cd on the missing status notice measure adopted in  Neti- ~'ork.'" Q~scs t  nuie4 
neither WnrldCom nor any other CLEC proposed this mra.surc fcr inclu4rsrr dmrfrq the -. 
PEW collaborative. Monsver, the measure exists in the PJ:D only in *.i;rga~as~ic fomt . ' *" 

Qwest also noted that this measure (PO-10) has only been adopred is1 Xeu i'ilsk fw i.;a 

tcmpuriq period. and is scheduled for deletion by the end of thib ycar.'L' 

fSiscussion: No proper bosjs has been laid for rssabiishing 11ere 3 r ~ e d z i t i . ~  i f r i ~ s ~ ~ ~ i  i t +  

respond and to respond only temporarily to circumstances csiiti~y ia  SCW fz~,2ri, it. 
irrclusio~l may he requested inter and in accordance tvith the appticiihlt' j ' * ~ i t i ~ c i ~ r ~ x x  t ~ r  
rnndifying the plan. 

4:'. Aggregntiarg the Bed- I A artd PO-] W Pcrfirnrarr cc ~ I $ E ~ U ~ ~ J P P ~  
Qivesr said that the PEPP collaborative ter~ccheci agectncrtt rrtt t.t>ilnpsirrg tbrc \caw\ 
individual ~llertsul-ements under PO-] A (response times for i~rnsac~ic~m utlder- IblA-Gt:T~ 
and PO-IB (response times for the same transaction t?;l~cs uilder ED!! inra f't~vil f I ~ : l t  k t  c1t1141 

be subject to QPAP con~pensation, by averaging the re&ponse tiilreb fc>r ;at1 swctn PIC?-! $1 
measures and all seven (and identical) PO-IR measures. EDI ;tnd dihlii-Gkil at-e tttts 

different nieans by which CLECs can gain access ta [he OSS tftnt rilrtnrtgrs tkt: ~ii'oct'\"zi~lg 
of' CLEC orders and requests. ATBrT argued at the QPAP hc;it-ing:? t1x:lr f i s t s  c~ili.ryr\o 
intended was to azgregate each of she PO- I A rneasurt.mtlnts wlrh rirusir t2Ch O $4 
counterparts, thus producing seven cornpensable QPAP nleastlli'cs, 

Qwcst said that its view is supported by agreement on tt~e Q'cvesr nppn.~:rcft iti Arkcittti, 

which it said came without objection by any participatiriz CC'LEC' iJtrcrlt', ; \ ~ l ~ l  tllc inclrasic.%rr 
of that siirne approach in the Colorado Special Rrlaster's Final Rrptxt* ti' t~.irie.h A?'&-X* 
aEso did not object. Qwest also said that the agreement. ~ ~ h i e h  protirfrr krc  t.ica\;iilt.~-r\ ln 

payments as response tinies increase, is rcasonablc for  these kin& of ti:za%urfelnt3rrra, t : ~  

AT&T said that Qwest's inteq~retation of the agsecnlcnr svauld i ~ l l l a \ ~  (J tv t i t  tu n r ; ~ t A  ptx?x. 
perfom~ance in certain wansaction types. 132 

Discussion: Qwcst unill still be required to report perfi,i.tn;rnct: undci- t.;rcli t lF  tkrt: \ ~ h ~ ~ * t 3  

transaction types and for each of PO-1.4 ant1 PO-] B. The arwrct: r r f  itny rftsfi~,ict~t 

""~orld~orn Initial PAP Bricf a1 page 1 I .  
I :(I 

QWSI Initial PAP Brief a1 pagc 5 I . 
13:) Qwesl Reply PAP Biiet at pagc 3 I .  
12:  

, ' 5  

Qwest Initial PAP Brief at page 15. 
' '". .AT&T Kcply PAP Brief at page 2 1 .  



performance will be known with particularity. The real i:,c\tte thc~cft~rrz i-- ntv L t b t ~ ~ t  
masking pelformanee, but the reasonableness of cnmbitlitmp llre type5 ctf  trzfat:ictst*~t-. $nzib 
a single payment "opportunity ." The seven transactio~~ type& inr.ols.c'rt arta. 

* Appointment scheduling 

Seniice availability information 

e Facility availability 

Street address ~iilidation 

* Custolxer service records 

@ Telephone number 

Loop qualification 
j : ;  "fhe longest standard for any of the111 is 25 seconds: tht. strowttst j x  it1 ree"rai;at!--.. 2-tte' 

QPAP calls for maximurn payments of $2 10.0W per nlonttz rtezr ttre~irure: urtder Que.%t'-- 

tk~ro collapsed measures the total monthl~r esposhtrr \st:~uliri therefore iw %32if,Flt~~ 
ATGrT's approach ivould produce a ~nrtsitnum n~o~ithfy expnxrrre of Sf ,47lt.tXIO, *fE.n: 
reconmmended AT&T esposuse appears to be out sf btut;tti;cc ~vitR tilt. -i'iw -: p,ayraict-rt 
anlounas for other failings (e.g.. how long the electrat~ie zi~~te~vap~b iirtC ~ a i t  t3i ~ . c n r 4 ~ ,  

which can mean no transaotiorls at all. not j txs~ responses i,fe.tn)cd b! I .  7 k  
AT&T approach ivould also have the greater t errdenq to rktix elsifst43te3 ~wrf~s~el\.r?pcv 
iypes. Ir would average response times prnduccd ~ J I ~ E I U ~ ~ I  llbsAtt diffcw~z %s>rtt:ftt$. Fiw 
each system, what is at issue are small rebporrse-tit~~ct x nrinnsr:?;; the nr:gkfcsrLti.i\ pett,iltl I... 

reached after a delay of 10 seconds. These rtvtl qstuarr4 iWC iiketg 1t.r prc~t!iki't: 4%t*i;h> i. Ti,r 

largely independent reasons. 

The evidence shows that the agreement sttachcd \vns ntt !h~: ~ C I ' I ~ I X  rrf*rc*err$e.tt t.i.xL CJi. c.!. 
moreover, those temis establish significant a td  rtlisre. h;'ilearrcgcf p:tyisxr=rtx st.~p+~niikiftricl* 
for- failure to meet standards. 

D. Measure W7eiglzting 

I. Changing Measure Weights 
Some CLECs requested thai the weighting (and thercgtrro r!.tt;,. Q f 3 r X i s  par)rrr$:r;t : I ; T ~ L " ~ ~ R % + , ~  

be increased for certain high capacity loop fDS1 :utd DS3 t nrc;ir*tlrr%. Q w ~ ~ i t  it2:ic~b t t i  

so, but it then dropped the weighting and csrrespsndizrg p ; r ~ r t ~ e + r ~ t :  ,rzrtf$tinf4s k r > f  +tltjer 
services, sucli as reside~~ce resale, to comprzns;rlc. E I ~ T ~ ~ T  ;'tr$tbctl. til;\h i t  rippe~\ps7v~?tp 

.' to irlcrease the high capacity measurefi. but not to dccrcnstx nrg c ~ t h ~ r . ~  i n  F P . ~ F ! % L L P ;  

Qwest said that it could accept the AT&T :ippr~iicZ~ r r f  ,tpptjiag xfif'tc;.;i~i jr,iirt;i:;s; 

srructures to what AT&T called hi$ value X ~ T V ~ L ' C L ' ~  !lu 'it'tliiilk~ .-t%'&iT' t i ~ l t i a i ~ ( {  
collacation, LIS trunks, unbundled dediccttcd irttcrrut'ficr rssnsprjrr, unbizr~rlle..ri 15~i3r-L, qa::d 
resold DS- I and DS-3 sen-ices). but an1y if' PAP psyrtxcsrtc% M t l s t l i i  rcrrf,tlrr err rrk~qt~rin%rl.;i  

"' Exhibit S9-QWE-MGW-3. 
I ?-I AT&T Initial PAP Brief at gase 32; ELIflimc %'iinlct.iXO Lil,i$t ~ G I I ~ W C  F' ' d l  f%t:~:! at giifeX B 5 



(ZYAP &port @pgi.t.k cp $&, &:@j g 
-I_-----. * _ -A_._ -.- _^ . .__l,._."...L..~.d._,._ :=:..,.L.-.~ SiZliiii:- 

proporti011 to the montllly rates that Qlvest cllnvgcl firr t t l i ~ ~ s :  ~ ~ ' ~ v i . ' t c w .  f,).t,v-.:: , ~ f - % , *  
+ i  specifically objected to ir~cluding 4-lvil-e unbulrtriIcc1 iorsf*~ irk rhe i~rglr 1,iia~e c,twpi~; 

Q\~est's reply brief stated that no C'LEC hikt1 tnkcrr j,%t~c 1% i!Ft llte ft~i];;~lr~~c*th,ri+l: arkarti+ ~ i - +  

set forth by its \vitness in Exhibit St)-QWE-CTE-5, Slides 1 f atlrf 1.?<''' 

AT&T said that Qwest's response to .L?T&T's Ft'qrtext to  incr~l;~w tbe u.c;.ish;i;.n;z birr c ~ E ~ A ~ ~ : ~  

services was inappropriate. ATckT said that the rerluicJ .i\cis1:,ft;ir-~r t f i i  rI>-.i\i~fi-, c CIQ .L:ir;i, 

unbundled ?-wire loops, unbundled 311310g I G C ) ~ ~ .  ;i~fd huiif\c:=% reultte rcpg~~c'.c:~icrl: !ZQ:E 
volume CLEC services, whilz tile services x~host. tvsight n.;t$ inzre:rxt:d n e w  Fort .rtifarnz 
Therefore, according to AT&T. Qt+.ttst's pmpos;tf t~auld ?-ii$t~iB'ic:r.ftQ? rtr~'p s ! ~  t-i~:r;~tE 
payments under the PAP. 

Discussion: Conceptually, there \\.as 110 enor ill Q\ \Y~~ 's  cfl'ttrtr, re? rcba%;rkiCr ~ ~ , 6 : r l Y & i i ? ~  

anlong measures as a way of respa~lding to A'fE1"s llziluc~t for ,I h-Xi~zZvi:~ ' r ~  e ~ ~ i ~ t r e l g  y~k: 

cemin services of wlue to ATbT. Qwect'3 ~~rt,~1ortit~,7.nafF30~ :~~.d;~"q"\i;~,i* . ' i f - ~ a  GEE 

appropriate overall gau3e for cornparin2 t11e finttncinl ixur~r<tyucf:r cii ,:-soi-:,itc"yi u :sf% 
different measul-es. The issue of tinanciitl tsxp~\ut-e tlt'rt' i b  1ir.n ~nw_.ti.$> \Itre r%t u kt-18 J iiltt.ii. 

cap might be, but also one of how fast orle prcrgres~es go $tr;ir c,ap %lr\l;f htm ItkzA.~ r! t-i i'?airt 
the cap will be reached. ObviousIy, ntoving inrssurc< ?:I ;t kul~ztncr hcigl i t i~;:  ~ f 4 k  'i:,;txic ,r 
faster p~~ogression to the cap and it \vitl increase the ct~;~tace\ tFkni tt ttlPI tl? itlgt. 

One source of dis~greentent is the AT&T belief that (V)ivr%r ~~C~q.r~:~~rnpsR.;;i3.r;~iI $&.+PI: C :  eii . 
a number of CLECs ~o further. They i i t  Ie~tst i~~~pl:ci!\y ;tr$ti~ ftt;gf tbetr ["i~tc~ i~,k.cr:i t:c,tt 

to increase $he net rare of progressiorx ro5s;ird trle ~ - i i g > ,  !.itit X L ~ :  t%tIi &:F'$~T r c + t r l ~ k ~ r t t  ttf f k t g i  

issue unti l  later, i n  thc O-~bf<trr~lr Pltrrt Kcr*c'a*rr i-i>rrr'6~rt&n~it *q~ . { i l%r~t  r l t  tltb, w p i & k x t e  -i* e z l  tb:" 
over-co-ii~pensation issue. AT&T, \sliich recj~rerr;cd tire cft~tng:t in thc Ah.-% p l ; ~ .  f:~l!iclb j.' 

propose any better alteternntive. Thercfore, given i ts  ~~?gj~".ittork E ~ L  $: ht;t& Qtive:~f I,!I~X, t j l  IFP::;.:. 

AT&T's stated needs and given a concern that Q c v ~ i t  F Y I : ~  h;ibi L: c;~t,y:i~irtr~pp:atc~~tc~iif i, ,esat,f, 

perhaps even to the detrin~erlr of  CLEC's arltc~ t h r r  :'\Y&r', b r w  riahrr'ic t>e~lf-tit {Jtt%:~t 

made this change). the best course is not tck  t~t;bLr cSrina.r kikt;. akcag91rti1lg l b l ~ ~ ' F 9 < + t \ Q ' +  r5tx th.; 

weighting decreases that Qwcst offcred to i i d ( k ~ ~ t  ,.tT&"'F" % i't r$icflrL 

The QPAP before Qwest agreed to chan%c\ ccrtttits ttr:i>,t~t\ $ t t ~  ~ ~ ~ : h ~ - t ~ ~ + ~ l ~ i k -  Ft I-,I% 4 k l + . i : l  

reasonable for Qwest to ask, in return for- ctr3tr~~i.ng sorrlr p3ryrrttlnia , ~ S S ~ ~ I ~ ~ ~ ~ S -  rlpul7 ,gkbF, ti?( 
compensating reductions in others. ft ttlesuirf be hrSr: te, 2;ttc Q2%,V:4 ' \  ,e ~ L ! ~ F F G ~  EY~:?%+Y~c*II $Lie 
tnJo. but it would be imbalanced m all~\w rhcr-rr t~ tak;: [Air ix;c:nl~,.lix k t : i  4Jw47*i4 I j j f f * ,x  * y ~  ljtipg 
denying the compensating kfcticfit sought by gi%tcu;t- tar kll:.qr @\P;s~rd:rii+. g i k  h,alatqcv 
Qwest's proportionality nnaiysis buttrrzs.tes tiilk ciifw%itsifat~, 4% .rr gs~r,ztc:rp'~fl 'ifn.pporE~~t 6 2 5  

chanced - weights. AT&T fnuni1 QY%'cu%'~ c$t:irye i s )  S C I  Lw ~tir~l~dt,%tn+:ti;, %<_- b ~ t % : ~ - g  

reasonable proposal being n~adc or- ircceprwtl, ft~u ~wipikt., *vhrruftb rcrtrrrr Y,G ~ $ I + ~ I w , ~  , r t P r * f ~ ~ l i y : i S  

in  the QPAP that Qtvest initially filed in ~fi~scr prrsecc~trtip, 

2. Eliminating the I,ow i"C'eTgPlt-i~~g 
ELVTinle Warner/XO Utah itrgtiecf tliiit r50 x ~ x w ; L ~ , ~ I ~ ~  ~'Fte$<rEd it:\% s3 law \;czjr;*$fg_ ,& iiiPili:j;i 

be at least ca medium, ancl some shntttci rntlr ~5 f r ~ i t i ~  tb~e~bl~f~ri ti$ Itr;:& f =sr5 ; r i , r ~ , :  -~,.+iii zfts% 

- 
! 1' 

Quest 1niii;)l PAP Brief a1 pagc .35. 
I :/> 
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no measures should be considered lon. Z-Tcl w g p a r c r f  d'l't-'r;z~s6~;~ i h ~  i s~:~ '  g?iil ZE-':~P.?;~:-T~ 

payment amounts to reduce the \veighrs from three clas%k- tiit f v i f h k i i i - - ~ . i - -  

2 % 87 i- I p: Qwest argued that CLECs presented no evidence ELI kuppi~i.% .e . , E I J R $ ~ "  $81 i ~ ~ - ~ - - " ~ - " " "  

~veighting for PAP purposes. Qwest said th:rt tiltlss cirar.tg~:li ~ i ~ ~ ~ ~ ~ I i i  $1, ?$ra;-rtri c :%lc +*-".rIt 
?r 

but \a.ouid merely provide increased p:i)-nlertfh tt? f'LECi, 

Discussico~: Little support was PI-ovided Ibr tlrc\e rirqu~.it~i,2 ; f ~ , : i - r , ~ ~  B-ac~~.rinS~v. e:+ iir.:r 

was nlade that the QPAP may he founci irs;~dt.q-rtaric. S;v t ,rkhrn>: tt.m:.<lrPcY;it : ~ C L T *  

Finally, some of them suffer from [he saruc: balance pr&Iizrran t k t r  iqdc * i i ! t k ~ ~ ~ ~ ; ? ( %  I Q  xt1z 

immediately preceding section of this report. A M  C:*I_EC+\ t'iligh: ;~grt"c z * ~ ~  it~~r~~sc:ws kg$: 
paynlellts associated with all measures. But t~po"in115~bsib$ t i  hat rre feet 1% .i p 1 { l j x s  

balancing requirement. that conwnsus ~vt-ruld IiLtl!: dis:ipper'lr U >  jlirxrl:~* ~ $ 1  f;t,e'k~. 1 3 r ;  

making their particular needs '"~vi:irrr.rtrrs" in the pn ~i.'t'e, e ' i 4 3 ~  sccks ~ $ 2  rrc IT tn t ft*s'r\rii;7.> 

"losers" of iinportance In heir opertttions, ?Ye I~~:iica,r. hhnt tBrv tiB~ec Y J ~ ~ ' E . ~ F ~ + C \  ~ + t  

~ e i h t s  that came out of the PEPP cnllnbar-;rt~r-e pnwr.;~ i;L~l*ii!rI ~ ~ l i i x t i i : ,  

3. &IS Trunks Weighting 
AT&T said that LIS t runks shuulil. he crrnaidcrcck 3% pitrlli;ti%,~rf; hrgEt t :tfilc ~2t . i  t,z--, 

which therefore stroujd c q  higher nein-perhmtance pi> t~lrlitf$*. ,$TY%T ,-<\rrbst$ $rig F; ~tv.ii13 . . 
not sign up new customers wt.le~"t7 QXVCS~ failed x i ?  i%et-tvc:ae $,I$ 'I 'rt tni;~.  Ef-k  TI:\^- 

1 Warner/XO also considered LTS Trunk3 ti7- be taf 51i31~ t :tl.ii-:. 

Q w s t  said that the zrqumenr rhnt C1,EG.r zttv ''%?uf k r f  E-?tr*ikw-.c'' itr~h7rtkt d- f f  t f i i r ~ k r .  :, 
"d applicable only to the firit LfS fmdk w11fcf.i xi. nr4 ths i \ . = + i ~ % f g k t ~ ~  G F ~ B C B  i k i  +i:?i<?> 

more typicat order is for zdded mmks, Y? iaere, ( 3 ~ , 5 ~ 4 1  ; r ~  ~ i ~ r f ,  Ilri* t ~ t ~ r s k  56itb-lkr4:5'  ~ ~ I C , I . ~ M T : .  

N- I .  ~ ~ ~ o u l b  alread> proz-id' pay;l"rn~x in *&!T~Fc Vtictiit ici;z~~tt:$ ?+fi>h tk-t.t>ii zf:- rcr~~eii: k i  

trunks on time.'" 

l~iscnssion: From a braad ~ ~ ~ S ~ C C O ~ X P ,  i t  i x  ;r ib;!ffific+tif/ r~"ir.o;'$di~i;L~i?rz&i; \.;:tV d l ~ ~ i t  I lil 
** trurtks are of panicuilul y high .i-rlue bec;inr,kc. 4: k,Er;:s :xt! "WO S75t* i t~ l - . -  7~ %:kt% .; %4: F,f i t .  

to deliver them. Qwesc c~x-rechly notes thtt tntrtk F~Icxf ikq-  t i h e  t b p i ~ c r w t t  t ~ i  srtl&:?tpQ Q r  

take on new customers is the morc ccm~n~t'rtl i?cmc, f51;jf D , c ~ ~ R F ~ ,  irbfclqrl. 6.r; r ; r$r~t~~*vt t t ,x f  

LTS trul~ks a~-e not caeegar-ically different ft'ct:r~ crtkw:~ i$ct+: ;ir,~r o.>;t m*k E G Y I ~  1 3 f ~ )  f rS3sb I I 

delil-er. In fact. a review of the CLEC %cstinton> rthakc. lit 3pjwrj,i'i .+. af  il%h,st E,ik I'~\gjrk* 

mean to ;2T&T and ELUTime I\*a-mtlrLXQ Utah, hiptr c.t;~%ii$> ics,rp& tkr ~L$$s* s2: 8:fr,'dLi 

to others. ?he QPXP needs to acldrc5,x talue in nrrrrc b k i \ L t ? ? u : ~ r i  M ~ L ' ~ ,  !~;CAU..+: \7thibia. 

each CLEC"s claim of paniir-uhr intpart;\ncc ,it 't;ic,'as \&I+UC t ~ t t 4 ~ 8 t )  ~K~C,LC:E~~X).C% t~kak,;: -PIE 
measures of high weight. IVe cunrirtue t c ~  P.c'ltei.'zr e f t ~ k t  F ~ L G ~  QltXfv p - i t ; i i * ~ ~ ~ ~  -tfii,E+;kc 

already reflects sn  adequate treatment nf firr?s$krrt. $ktl"~t;pS!r~ %t is l i c i ~ ~ j ; ~  b ~Y.~:~-t~tt:x~:~;k',j 
here. 

117 ELliTinic tVarner./SO Utah Inifi:11 PA!.' Brick .it p.tf:: I%. <I;',$%A~ h z ~ ~ s r - t ?  ir:1F" ~SRTZ: ibi: p 81- : 1 ,' !, : 
Initial PAP Brief at pngc 34. 
! 7s Qwest Isir1;11 PAP Bricf nl pitpa 27. 
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The Ne\s Mssico .Atit asacy Srrrff proposed a~rIrrt' rlw 3ii;Yk~g~in <ie&~$:::,i-i i~rrs -F~  iZk , - 
to derennining cotlocation pi~meii! ;ki"ilutrilt~.'** ~ ~ T ~ . I . F ? . P  ~ ' F % ~ ~ % ~ ? C B Z C ~ I  tbrt6: i?h-f: <! .E:I - -"  
represented during a h l q  PEPP co1l;ibnratii e v6 cx-k~fatyx aim,~r their p~i~e~i.,ik it& $4 
Michigan appraach. Qivt'est Iater :tcstuj)tt'd t h s ~  prc~f~ssd, X*s ~CB&t~ F-g2 ,trpr-,.4Lf tw F!= 
briefs rhat Qwes~'s acceptance of rite cited propt?sd 1% In SW? it~~~i,~iicqti,\te- 

Discussion: The evidence presetlted bg Q'i,~ext ~ c E ? ~ $ ? ) . % G B T : ~ ~  &,t: $jar;: ~ , c ~ i F = r : a b i .  

proposal whose acceptance it aclrnowtedpcd :ti Eke !1"u'3tihr! 1x4" 1%*ik b:k.be%? ~+f;ii 

Michigan proposal and acceptabte t c ~  the CLECI tvtxu ;-tlip%wdeb r i t  er Ys = r % ~ t p ~ ~ ~ ~ ~ ; ~  :% :". 
made to the proposal bt arry CLEC brief. TEw it~c\'tvnratfiiis $3.: t h  ~~zt.~p~.s! ,T::G:,I&.!~ 

agreed to by Qwest appears to resprmtf ti? B\c. rt'yuri*t c"xFi  it^ -a&! :,:I$ * *  i=* <IC-,S *-.);*A: 

reasonable. There is no rc:rscrt.? tn qtlic.cEii!i~ thc <\Fr-lP*i t ! ~ ~ i t i r % r ~ :  :if ";%\~;?s:.Ls,~,;,::; 

payments. 

We recamtnend that a pravkick~ be inc'futked IV? $>g?:~$" t f t ~ ~  ..i,g, ; eT;.~f ,, 
CLEC'S generil opting imo the QPAP tl\4*. QQF r%te~ilit,e :hIpt~ +-@If* ~2 t"5:"ih 3. irk; ~ j . . ~ ~ + -  , '. 

to collocation in te~~ais .  

F. I?~clldif  ig *oceiaf A e t r ~ 8 ~ ~  cfrrf~ffs 
\fTorldCom requested that spcrial 3%Te4% iZP<tt,h$t% iixt.ijb;I~~! $7:; era? ~ a : ~ f r ~ ~ < ~ t , ~ ~ r ~ <  

measures ;LS 0111 of the ~ T C I ~ U E I I  di;4a~$r~:$;drtxfi%~ at& (h,+$ ttk~" FJjh X.!"+c ;tharij3:b%i rh * $ 1 ~ 4  .: r- 
i :  - - for payments associated with s t xh  $'ir~-&$g8%. E $ J q i p i f  0, utq~&r;,  >.<I 1 : 

considered it in~portnrlt ro ineludt. Fxynlrmrc Fi-i-rr i j ~ G c t . 4  ,h~i i t~r '~_ q t ~ & ~ r  lci p.ilz2! r,il? 

proper incentives for Q w a t  tcj t~ppet.t~r- thht i%%%~irglas$ &h+,,t;ze 8 t ; b  \Q $?ti k5 ri\tij2 1 g b , ~  : 
f- 2.4 provide local escklngc sewice. %*lLVTirnc l i , ~ I r t $ ~ ~ ~ - - ' ~ ~ - j .  !t*l i~$t  ;d+eg &,:$ T s) $B ylg,t $tiit nnli 

dispute the evidence tlmt wi-r lyr ixe~ a h  kc! 6;k &r.,t\ Lnpp k l p c  PL~!: L t .. Brt C , . : ~ : ,  - C? vpltL1l:i~*~~,-~~ 

that: ''.' 
Q Special access circuirt. art. a urtlu;+?$i$~,id ~119;35a~"- $"t$ #*ri:"cr!p~i%r E 4r- .zb * = * J ~ ~ .  l j , u r c g  

service 

It is in~pr:ictiostblc tn pr(rc.nt.c: 4 " N i : k w .  'r~t+gF.'t ,!-. Z k,$ 1 .w rt%~-;**:  i ; f  , ; r~:<:.;tw . 
providine local cschartge $er-kicc 

There i ~ i l f  be p~s t -27 f  riir~~r'irvs$t pr*f!>fe;;.aa tr ~ $ h  E $ X , ~  r<!b $., ;' 4h.d @)=*9;.S'?': -Y ~ 7 '  ,if,% . 
i: 

through sptcial acccrs circtti~. 

Qwest said that there had ~ G I I  ; f g ~ ~ ~ i ? ~ ~ t j t  t r y  4 k ~ ~ j l  s p ~ b : t _ ; ~ g  ,+;% +:i~b. ~- tk , , p r : '&~~  :'P;+I~~z r-$;.l~, c .:ij\. : 

by the ROC 0% co1lzlhfrr;l~~tl tila% ilecrfktruf I'iir: EJ'SBIF., "F'i,it&\q< <r41,btFsa2 5: i k i ~ , : A  TIP" rk{.,-$$ra,k1 
them. ?west also said th;r~ %pcrS::! as;ccx.; c?ruris%i g,;.ee:sz 5.2 ~ + - i - r i ~ t b & : i y : t  .E. .i ktq-*. ~ F I - ~ ; P  ):*:YL- 

all, accordins io t h ~  FCC ;m~f ;i nkctr<wr i~f sS-jlQ - ; " ~ ~ u s ; x . - . ~ ~ ; ~ - ~ : , ~  Q & z : ~ ~ E  ; ~ . o + P  % : ~ j ~ i  jBxK 

FCC's current considrrntirrn nf the ~~,,-.,"gnpfi;;"z,bt;g~h-;~ r ~ , ) i x c x t \  c-l rn b-q4::fi~j~4$~: : ; - ~ a % ~ ; ~ & . r g k g  

obligadons to special ;ICCMU, i ' I ~~ 'k l i th , .  iJu a.(;f i t f ~ . z f  121.;' I ..ikt ~ ; ~ g ~ k ~  %$a*, ~t-x? & I $ , h ~ ~ ~ ~  -I & A ~ 5 T ~ r 2 -  

--"M--..w- 

1J2 Nets hlcxiccr Ad~oc,?t..\i St:rSf fnirrdri !gtkt' F1:rr t +?: pi;.: Ls 
1.1: WotlciCor~~ Irtitirrl PAP Bnci  3% -page $8 21%i $9 
'* ELliTime M':mcrfXO Irialt !tsti,tl P4SX E3ril.i: ~r 2, G 

'IS ELIRinle iVar.ricdX0 I :ra lr  R l sp l~  1''.5fa iif:lct .re pd$c I 



m - .  , as supporting the esclusion of special accc\s F r t r ~ l ~  P,;tt" ~ 3 i "  <izl~e~ -.e-ii:iis:r .= * 
consideration. Qwest also objected to the rrrrriorr that iititrt'r %init'< ia~d .i;4:tl * - i i ; i ~ ~ ~ d i ~ t - : t a ~ ~ - ~  

on the question of special acce5s circuits. Qsvrct. :raid, t71r namplc. t!i'~r fk~ctt: i- G 

authority for concluding that the hli~li~ewra Conrr~ti:-cit~li Zt,t+.r 18.1 f%t~.,k d~ta'pf;5t8 .p+:% i ;I 
I46 access service strindards. Qwesi rslsci cited i s  rti't!rtr Irtsfrcnt,l t-arEitb S,C~y;si,rf-:;, 

Corn~nission as denying a CLEC request icj  include per*forn;,itkce iifeti-:~\ JEZLE w~?~tlt:i'. :)ti; 

special access circui ts in proceedings addrcsci~~g $ll%cfi:k:r:r Wet! d & f '  - ,\~r:~-"hsf~s~. 
. < compliance with secrion 271tc). Qwes~ cited thnt r d ~ ~ i a t t ~ t n  c~,~<*it_'t,t ~.lii;c?: s - - ~ - -  7 -  % 

decisions. none of whicfi, according ia the Indiana rir~i11~;ti*tc:8, +,irgymr;% ;sg:S;~.%~iyi L :E. 

special access circuits in nn esalninntion rlrldcr secritm 27 t .'"& 

Qtvest also responded to the clairn of ELIfT'ftnc l;t"trrtrct'%C) F"k;,k @l,;i, tJ:tt~; dl.hiI~rB a 

i .I* contest the factual issues su~srounding specird scctTss. f$hc \?  citeti ~t5i'i:klbitt~?'. kb-+r.t; ~ f . +  

witnesses statinz that virtlially all special accesc ~'ik%l'~i l tk i ~ t d  h33n $sy",-!k;t.t~-d r'SEi .4  
interstate 

ELJlTirne Warner/XO Utah a~-~nect rih;tt narhing tllirr fiX'E' $;,I$ --.:)il ta: ~wclr ( - i ~?n::>~t-. 

focusirlg on the Verizon (Bell ,.2tltlzlrir - Net! Yurkr 27 1 atdcr, %kr*&$[r! h- i.c,~& ,a. c,.s.;ilir,:P., 

to its request here. These participants said ttrr rutinp rn &a;. % ~ \ i i  t t*r% 2 ;  /. :xstkf p+-.-:~-k-ik - .h that special access circuits should not he cm~sidtylfe~l irk f f~i i i  i i ~ t l k ~ ' ~ . ~  ~r'i ,t : t I?:: r ; ; : ,  3 
* issue here is different to them: it i s  :~rlnpkkng s QF',JiJ2 p,k> BtttyiE Grit.& ti\;:.: r Iw: ..,* 

participants said that the structure t~uetta 10 inckuju i*jtc.:~i~ff 3b;:e-su k=f~;t!if+*-. IF* ;iitji? F , I  

assure that the PAP 2i~e.c; meaning to Pit-ctt purii? irf~iig~krrvza-., $1: ~ ~ t t ~ ~ ' ~ i : t > ~ ~ ~ ~ i i ~ ; ~  ; % I ~ ~ , ~ ~ x ~ $ E G  

provisioning and repair of tli$i-capncir;t- Qwtr4.i fi~clilioiek th,rt - c ~ : u  ~ . ' i  Fi: \ Eflf i ' f  ,. 

%'arnes/XO Utah said that the FCC ftnt; flcrE prccftriIe;cf l r4P  tir;:akzavr:ns; ci: iLpthii;& ;%. 

circuits in  a n y  prior cltcisiotl. :in& that ;r nttriji~af r ~ f  G ; ; ~ C %  . t ~ ~  t : t a ~  g%.g*p:x-.iir+: r r r i ~ * ? i ;  

zbour the issue of poor specia1-;1ccc~5-~;i~1:txE~ rx~f.t.icc, ;trf;,j are :%%jiitctft:rs~t$ ~ ~ ~ n l q ~ i l - ; ~  
' 

Disclessism: We have spent considcn~blt. ~inrc ~ ~ ; s t i f i ~ ~ i ~ i g : ,  t - j L t T  ti+: ti-t' ipsr, ~ ~ t j  ,ttik-=... 

circuits to prm~ide locaI exi-hmse scrt.ir*c= Tllc A',jgu:,f 2ikw 3J.I i i ~ . i f + ~ j ~ : p d i g ' a {  .t i i *k<  /l; :,* 

Elm71~1zt.~ RCIIIII-f in rheae workshaps drr\cribcd the ci-mt~lst t n  ur tht+ ~r,:kz5 a',tk:~< *i;~t$ B$L: 

srandards under whjcli those fat tr; bhoulr;j be c ~ n s i t l r ~ e ~ ! ~  t'b'v litvi~ twiFc t $ r , ~ r  Gk+yq*  ti; r i ~ . : % + d , i  

cil-ccuits do not lalerit the Crentment r~c~3rur~~rcnded ai ii~ri~kiwi *)I  Cit .f$i -Q'il+c 6:t t ~ t e 1 5 b  

of record supports the ccncltssic~n rhsa the c~t;c~til~k~cit~ri~~g rja,l;%->:*ff: rrT; q"h;u;r::f w c g i  i 

circuits at issue here were purchased trrrcler detler,kk t,ttite't. k$t~b~~\:iXici l a i t  f9r\lt-i~e: I' I I.XICT;~. 

the requirements of' that tariff shcf~~td be atldreli.~~~ttil hj- die. :ry.,-ri,?i rt l i f t  : , r , r t~- , l rxtr4.~i  :sr),ky 
such tariffs; i.e., the FCC, not sttlte ptl-tjJie' kept ice Gt?6kF$?€$krPiri"B~ %rsiii l,~si$, jt4e $1fk a$*  
wed 1101 address failures to meel cxisrirrg sturtc. ganff-,: ('[,I;[ .., <,$ti .tjifrq-tti. ,ikrr'c:iy i d s  >: j i g *  

colmrnissions for any necessrlr? relief. 

The only apparent reason for overridin;: Ithe wuni:  gsrbnctp?e ;SF ~ F V Y W ~ ~  $he 6°C -4- .JB$ t!rb8 

state commissions police rltcir ott.ii ::isiff% it./li~jtf 2 % ~  ti. t k r f  ? ;> i , r \g rz '~ , t  i c i f ~ i ; " i ~ s ~ \ ~ * g 4 ,  i>i;,il+' 

barrier that had the practienI effect of req\~Wti!r illt-3U g ~ i t ~ l , f x ; ~ i g ~ - ,  t~ frerv ti$:,ri, r i t t ~ k - . . . t : ~ s : -  

agreement purchases should havc bet1 ti-k6;tiia{dc, 'F1a;rr i++ct~: *b~r-,i=+ *!sirtz:: <%ct8 Irk e l t , ~  t ~ i ~ : . ~ :  

I4b Q W C S ~  I i ~ i t i n l  PAP Brief :)I pngc 54. 
I47 Qwest Reply PAP Brief 31 par: 3-3. 
I J:j EL,l/Timc iVnnlcrl)iO Utah Initibtl YAP Bricl ar pitre '1 
I4V Qwest Reply PAP Bricf at page -31. 
l i 0  ELl/Time R'nmcrIXO Utah Rap!? PAfh Unef ,it ~ V F "  -1. 



QPAP Report -- 

workshops, ~ ~ h e r e  some of the same CLECt; arguing ~ifrh i%\trc L~zrt. t3i~~;ci~~cd tfld f'%+i?:iEI: 

of Qwest's historical lin~itations on alloiving access tr7 E X t a  -1% liiXE, TI1c 'ii:;:r~-: 7_eb 

2001 report substantiallj. eased rrstricdons on thc ccrt~ersi~m <IF -..pezt*fI *ir;Z+. t-i:;ii;:y* t c -  

EELS."' which makes it  possible for CLECs to brtng; scc\ l i t l *  t z r i ~ k i  cl-ti. : r l t r z i  is:;: 

conditions of an interconnection agreenlent or it11 SGA'f, rhotr!rf etii :~ ctei-: t ~ q i ; ~ ' "  ". + fz: 
that case, CLECs \s~ould have all the ripha and expeetrfiiikni .\pplx,rt,\c artckir 5 4 1 1 4 1  

. - 
agreements, rather than, 3s they ~vouId effectively t l r b  here, rvritrn;?~;~rtif , f r i r i  .ep<ci:%:':i 

and federal and state jurisdictional purchase rj$i\ ;lnd rcrk~crlie.~.. 

66. Proper &ieaszdr~ of UiVE Int~naXs 
Comd argued that QPAP payments should be b:iaetE rrt~ ii'k irttcbra ;xi+ r ~ i i  5tr-iT tli t;i&:i a A 

rather than on the intervals set forth i l l  the Pfff, '" Qtrt.it ~ ~ < ~ ~ c i ~ i i i ~ t i ;  iI~,!r :hilt< t- ,i 

logical relationship bcttveen SGrZT Esllibil (I' ;tnii titc Piill f?ertE ~a"t~!;i:~~c ~bir',\-:tt c% 

D ~ s c ~ ~ s ~ o ~ :  This issue is siniilnr ro l h ~  O n r  3difreC,\b\~i 1t3 il!lhr Pit-?! tit1kk~d65 tld L$ "r 'I* i '. . '. .rc; 

(Stczrzdcar-d h o p  Pr~l*i.sinuinq I X I ~ L J I T O I S  I i $1 1 1 1 ~  ,4~i$tj4t ,It], 28%) i t! -xtch;tr'itfiî ii *Li d , s  , & -  i 

E1emc1tt.s Repcjrr in these *it.urksl.rnps. "I'i1el.t: i3 ,  61s ivaik dtir;tis\ct~f: F~EVFC,  i irE'.f--f!C~tf. '~ 

between P D  perforn~a~lce nlemure QP-3 IpereenE ef ir\pf;\ilfirtit\n\ <t~~t~p!etc*lii ~ b i :  t ~ r  !~Fil.~ift~ 

the due dare) and PID perfczm~;tnce tnez;i,urt. W - 4  i , ~ l t i r l ~ k w "  ~ l f  i t&>% r t k  ~:x:t~~p:- l t - f lb 

installations). and SGAT Exhibit (L" tQit'eiitUs St:~natstf i i ~ ~ e ~ ~ ; t l  Cini+tc.a. Evf ti+%% YC~P.~,~P.  

expressed in the August 21). 3CICl t report- 41 i c  :~pg~ri\pd'i:tfc SPT e f l ~  C.ibm:kkk fir . \ppI~ ffx- %'itB 
pell'ornlance measures. not SGAT Exhibit C. its file" ~ : I ~ x I v ~ ;  % t * i i l ~ ~ l . t ~ ~ t .  

Covad assued that Qwsst designed tlic QP,4P prtitritrf t? rt* r+?psqwsisi,tts. i% -;a o i t , ~ ~ ;  

CLECs, tvith the resull that Ir>tver vraluk-r~u d:'t.V<C'\.. -ttkcti .t+ 1 t \ ~ ~ 2 i ,  ;<ti:! tl.; L i ~ r f i . , " :  

compensated."' Qxvrst argued that thc evidence icliirg:~ :it%) <iLaii? i?i.t l  ikr Ql!i%)'. 
reliance upon a pel--occurrence compe~,w:triun wrr-titre G ~ins$kT l i ~+a i i  ' , r ~ k ~ d g ~  ~ ' 4 - f : ~  ' tt l ab1  

small wholesale-service ~Cdumex, @vest j?l'~"i;ci?t~&I eli iift!fic,'c( *+jwi".;;-t$~!~ I t?,t~ 4$ ;rsfriiFbt"~ i $1 
smaller CLECs, including Coxpad. tvoufd for rhr pw~t-rc$ tid*in FQ$~PI~:ET> t k i t ~ ~ i ~ ~ ~ ~ ~ l  41,~t;:gi I . ?  

200 1 have receivcd pay~nents 111ueh iatpcr t i t ~ k  Vl,,tEl*c $i%+Li<C 'It tii:," .?i,tk~r.t- biFt><, 
;-: 

son~e of the largest CLECs would 6nx-e rcccit-ccb $-rysnijk~r%rt,n;t~.r:%a %~tl,l./j ~ 1 + i t  t~i i ; : f ig-,  

Covad also ol~jected, more pafliculnriy, to tf~s (JE'ttY pItC*a i + + t t r ~ t  E&,R ,i~ ~ ~ - ~ ~ a i  54 i rrefsB iiri'\ tliik~ 

Qwest with one free miss each montb i t r  Ifre c,t~: id crLI:c't rcrtk v \wrz i i  :rr;k's ; $ 3 l r ~ l ; r 1 + ~ - ~  $:I 

order to compensate fur thrxt ~ h ~ n ~ t t i t ~ ~ i ~ t t .  C.bt,a~i ~ecttfi~a~~:et;(Jc~,J 8+;+un15; : ~ Q - ~ ~ ! X I F ~ : L I :  

payments at five tinics the br~xeIintl ;tnktssmk trrr t '1 ,i:9*\ bix?rg-~*;., re'?! t l  T  if^^ t $23~1 1 ! i 1 : 1 . -  

standard. ' '" 

iil See for esample the propowd rc~oltirrtlu +.>I the f$rrxrI dpsp-tt:c,i B $ i,. i., - i:$..;i, t it A -t -+ i - r ,  n +  

I  SIP^ E E  J h r 2 ,  2 ' ' ,( 1 =,tl,ti ?i "i.-,-. 4 '  

I i: Covsd Ini!jal PAP Brief 3t page 3. 
J;: 

Qnes t  Reply PAP Brief at pagc 40. 
j i-l Coyad Initial PAP Brief at papc 17. 

Qwcrt Initial P,4P Brief a1 p ; i ~ e  3 0  
(Cf, Coapad inir~al PAP Brief irt pagr .I 3 



QPAP Report - 

Qwest objected to Covad'x cliaracterizt~tion of this t~spcct of tfie QP;'tTj, Y;%st~  s3tkndeQ 
(his pro\-ision as a necessary niljustment to pro\-isinn\ thiit ';l.i)t~I~f m;:k i t= pi;';i$*~~~X'i,~zn~~ 
standard one of perfection in the case of ver! smiil'i rxdcc Y L ~ E I T I I Y ~ ,  bcL;te~w: ci*:.:i~ cL!aiL 

miss nrould put Q\vest beloiv the required level of pcrt'csnln;~nit*~ 1 % ~  r,'~~it:ip/i, t t i  t~rtC12i 

volumes of five. the best Qwest could do. unlesh i t  ivel-c ywrfeit, nimiiati C W  tt(i r:.,r,h $[+' i , 
i.e.. four out of fiire. Q\\;est said its analysis of the Felvruu:: to M,ty 43183% J?CF'~(?J %h:Yidr,f 

that the so-called "one-miss" standard would ot~l? 1131~ cc~nir" i f t t *~  ff*ty 8 l . r  t2f "6e tjtt'ir'. 
u:- 

which falls far short of justifying min i tnum pa!lnlettts lCffi"2 ~tt'rtl.; r i ~ ~ ~ e . '  

Dissussion: As a general matter. Qwest provitied strbstaoti;ti cvidenct. ttr,it the QPkXIA 
wou lcf not serve to under-compensate srrialler vo1urn.i. CLEX'I;, Qw e\*a'\ c~ ra3crrieA :I l~~i'i;r 
was credible and which was not rehutted by  CLEC e\idc.-trt.e 50 ttlc k-(v~rbr~y-~ 
demonstrated that, for the sample period of Fc.hrrr;iry t51r-ougtt %I,;> r l f  Z/l t i f .  i t  c+lerf~F m i 

be demo~lstrateci that there was 3111, disturbilg ~0l.ttlIitti~711 t~2f \ \ t 'r -~f  tiiF1-iFZ ~ i i ~ l i f d t l ~  t . ; " is ' i i  

and CLEC order volumes, thus dispro~ing tile cittiur ~ l t . r i  \ x c > i r f t l  t-c ~ c ~ l . i t i \ ~  i i i i r L " -  

compensation to those with lower order ~olui~les .  

Turning to the "free miss" issue, as parties renilcltl Ir, r h ~  go.rl of ~x~t t t i t t ;~ ; :  <,tlc. Z P I ~ ~ Y  f ~ ~ r r r ~  

compensation was to prevent (in Qie case mcastnrtlinuntik wiltif C:t_SEi?,. i O $ Q B T I ~ >  $ 4  5 +l( 

fewer) turning a 90% benchmark into n 1005- one."' Q%jIcal'b i l l~i%tiztik~ri  <:.dl\ ti. i i 3 ~ b i i  

the way that the Sun illuminates the Moon; i t  can got ortf? fh;tf.t Lhe jab rlotxc *ti* tittie 

The occult side of Qwest's point ahour the prohlcnr c ~ P  ~'otlntiit~g "tip"' 8 %  tft;a; ~a*~itlrt:ht;: 

''~owII'' turns a 90% standard to an 808 cme. A rcrfiit~g :r\et-a$r. ,ippiir'~I )v.tcl> ' i ic-r;ti,f 

s a v e  171uch better to conect the prablem of rou~iditlp, I! ~t~rruk! twt,  !htl~l  w'ic":. alrlaai: 
the issue of escalating payments for cotlxccutive-t1rt,!t11t1 ~~tisse%* brktrt~ p l i h l z i ~ f b ~  r t t i i  Fc 
solved by providing that the escnlntictri provision wilt kc api:!i~ithftr $as :tn! r \ t t r r ~ E i  tt L I ~ * w  
any miss o c c u ~ ~ e d  for CLECs wirh order vnlurnc\ at lire Eetcf it; &jkt~:'~Eit~tt,  ~ k r ~ t l  15 Ikqte Ili:-' 

annual calculation shoxrrs violation crf rhe ;~pplicd-tltl rcq;$tiErcr~~t'rit. '%'iic SCi,lT- \t-h):.rbiT 

i11co1-porate these changes. 

VI. Stmcturre 8 0  Detect and Sar~cfion Poor Pers%"a~*t.s~ni~;ltrace is$ 1% 

Section 16 of the QPAP provides the me;ins for ;rrnernifirsy ifit. pf;tcl. 7hic \Ca B I ~ I E  . i i t i l t l \ ~  
for- the followinp changes: 

Addition, deletion, or change of mcnsuren'trlrls :baa~xl ttteb wt~c'lttcr { t i c~c  W:PJ ,I:! 

omission or failure to capture inte~~clelct pc.rl;Cr~+~tr~ncm 

Q Change of benchmark srandards ro parity standnrcls I based itrr. .t; Zicgf~zr 3t l t*r~  i r  3 .  

an ornission or failure to capture inrenrlecl pcrft~rnaaxtcez 

s Changes in weighting of measurc~ne~trs flxtsrd (rir c ~ f t t . ~ ! t ~ ~  tite ttdtit~;:: vf  "il,!i,b 

point:;" was different frnm what tvas espcctttf 1 

()vest Ittida! PAP Uricf nt pagc 33. 
"" Qwcst Reply PAP Brief at p;lge 111. 



@ hdo~~e~ilent of a me:lsure from Ties 1 10 Tier 2 (hasct.! a n  itilircQrer rIre t+'i3tikrifie +li 
"data points" was different fron~ \vhat hvns espectcd). 

The section recluires ally change to the QPAP to he appt.ox.ei! I>> !;t%csr 

AT&T noted that the New York and the Texas -l)lan~:~Elt?~s, o n >  ;t\pcc: f l t e ~ ~ i ~ :  t i 3  

exanlined at the six-month re\jiews. ATLQT trrssd this aplrru;izh, in orchr- Ti3 ;tlic?\i hv .i 

considew~ion of the public interest. SpecifjcalIy. AT6T tvotils,l tu'.rt;i: *tfI pFa~ a*gzc;k- 
open to revieul. ant1 tilould rest authority for deciciing to accepf itnlj ch:rn~ek \t it11 thc *fk:t-, .  
public service commissions. ATSrT ~trould also riin~irrate t l~c tramlber r x f  tinla p~fft t*  ;LL :?~r' 

[ ;r> 

sole basis for determining perfo~-niance measurc rccla~\ifistltic?il:ii ,-l%;%'T n ltlbict .lifiQ 

take away Qwest veto po\xrer over QPAP clinr;gt..i. ;tnd ;rilnt\ tkrore rc.ti'smir;e I4P 
re\,ic,v. 

EEI/Tinle WamerKO Utali p~oposed thal the QFAP bu ~t.r;~k*rl \iLc tkfx), i x t t w i -  SG.i'ilL $32 

I - L  interconnection agreement provision in t c l n ? ~  of its :~rnr i~dlnunt~ '"  tYorEtiQ;%r~t ~.riy,*~t~::;I 
to the failure of the QPAP to permit state coiiimislii~x~s lo a~iluttd ~ l l c  %rab.st;trbl;c of ifkc frr~zrl 

and to the veto power- that Qwest 113s trridcr the QP~IP.'" CCoviitl sitid ah&; 1 1 1 ~  pi,ix:- 
review pro~~isions of the QPAP were neither appmpritirtv r ~ i ~ r '  tt ik:mf I1ta5 i't.wn tnckbriiL?c\ 1%: 
other BOCS. '"" 
Qwest objected to an obligation to open tllc &YAP gcherall? reb nnrcrrdr'ilert$- f.cat,tuw id  
its need to have certainty about the csretlt of tilts t)bjipfitr~~.* i t  ;ty~cett~g I\+ titt~f;t*l'k~\SLr. 

Quest also said that effective adrninistr;rtion OF the piit@ rcqwirc;trt ;r .;tuba,btri;t,;i c\~::t.ur.~ i+;i 

stability in its pro\risions. Qivest said t h n ~  tl~e <)PAP tirnira fitr sctyw r ~ f '  t k i c  3.) hltr~t~;fh 

reviews reflect the same provisions ittcIuded irl the 'T'C>~;~\, 3tl;k~-rk:nh, ,tt?d C 'ihitit.r:trn.cct i'r!fP.i 

existing as of FCC 37 1 applicr~tjon ctecit;iuns tfrow. 

Discussion: The Texas PAP is in alntosi nfl rcq'lrct.5 ia i l tr i t t~tr: t t l  % k i t h  kc!~;a! .  QEIC'JI \+:tp 
**, 

proposed. The four types of permissibfc ~ f ~ i f t l ~ ~ ' 3  ;%re akr s,rt:lrl, 1 tt~' 1t'i!ttllt"l814:,:B'rF tht,ri t%rr 
B8C agsec to changes in existing per-formarrcc t~~ftrrt\~frt*"r< s r l ~ t 3  thc i i i t t l i t L  4,)nc+ Y T ~ s ~ c Y \ , ~ ~  
ciifference is that qilestiorls related to the ttdditiotl of  ncw ti~~;i~ilre"t T U , L ~  S %  ~ % k l ! ,  ctl icr 
arbitration. Tile Colorildo Spcclnl Master's r{epi."rrk !.ct.* filf~il i b i t ? ~ t i ~ ~  ~rlftiEr;ltrTPk il;r 

revising the PAP under the six-month revictt- X)~CICC'~PSI. $~~;i t ie ' i t !Ft ' ,  $4  ~-%c%ilrt-: 

e Prohibit re\fisiti~2g the stat isticit1 rirerhrrd5 :ilsplicnt.rtr i:r j~.iirit> iSvrt:uatitriltii~~t"* 

Q Prohibit re\.isiting the p a p e n t  structure arud tIrv L ~ : ~ I ~ ~ : P , . ~ + P ~ ~ ; L ~ J : < ) F ' C  ;+;j)gkt;trrts I-5 

tiers 

Prohibit recisi king the tncthcsds for o;rppinp pirynrrcrrqb 

o Allow measures to be added or deleted 

AlIotv shifts in  the iveigl~ting git ctl to c x ~ d t h ~  kxa;',r\Lrrc\, 

P 

! 5'1 iiT&T initial PAP Briof ;it pngc l J .  
'" AT&T Inltlal PAP BneC at pap2 1-1. 
Jlii Et,I/Timc tVamcr/XO Utah 1il1ti:iI PAP Brief :it yagt= 1' 
'"' \.L'orlclCon~ 1niri:il PAJ) Brief :I? pase '-j. 
I h i  Covad In~t in l  f:\P Brief nT p:19c 77 



Tllc C'olasrjcto Special h'lastel-'s Report ~vouId grant state ptlhlilc senrce curnmr--.;lrrtlc 
:ruthorit? rc:, decide an the propriety of any identified changes, ~ ~ h i c i l  rht. uo t~nr l i s~~ t~n t~  
a-i~uld tlken ask Q\!'es~ to include in an amended SGAT fili,ng. TIiat report ahrt 
r.rt:t~i-u~nencl:: ;I separate revie.\\: process (assisted by an outside expclz uncfer funcbng 
I ~ S C I V ~ ~ C C I  tbt+ot~gh Tier LI p a y ~ ~ ~ e n t s ) ,  which would rake placc after three >c.%rs c.lf 1':iI' 
oper:t~ion. and \~hicli could examine broader changes ta the PAP. That pt.(>~~c%a ~ t - ~ l ~ ! t f  

il~~tl~~ess: 

,An assessment of the effectiveness of the PAP 

e Revisions to PAP payment amounts rh;ised ~ o l e l \ ~  uptrrl exlttt*nc.e c a i  l1:tr4r:l 

produced by ~X?l-ticLi~ar x~holesale perfomlance deficit31~cieh I 

a~ Mc~novnl of measures from the payment structure (basecl on tllc tIt.grcc rtb xtt ir tht3  

coni11ie1'cial alternatix-es to the: use of' Qwest ser\.icu\ h i l ~ ~  ~ C C ~ I ~ I I ~ '  3 i  :tllitlslt- r , x .  ixri 

n clemonst~-ation that Qtvest c:un deliver reliable \vholesalt: p e r f o ~ ~ ~ ~ i \ n c t " ~  

Deletion of Irneasures no longer needed to tie met~sared ulr srrirjccieti t o  paymeilts 

Whether the six-111ontIi intenla! for routine cotx:iiJt.rnti~~~ of ct~anplr~ rcrtrairik 
appropriate. 

Ishere are two basic econor~~ic issues that appear to crzrtcesn Qwcst \\.hen i t  cortileq t c ~  
QPAP changes: i.e., the matters of payment ceiling and payll'tt'tlt rr:?jc~t~lr:. Zjrc fin\ 't' 
already addressed the question of the ceiling in  the disouxaii.tn o f  the Tiitrd J'cr~~talttr;r 

l.it[h"iry section of this report. We see no reason Lwre tcr uf~nr~gc t l~c rccrrn~n~ettrtrrti~~~i t h ; ~  
total financial liability senlain pseedictable. The qtrestion nf tci.jt"ctor~; jx., f i r n $ -  Lt-t 
payrnenls move toward the ceiling. we began to address r;:~~.licr in tlre ::.21t7rfarr-f. lt'r.ir;it?i'j~rz 
section of this I-epo1-t. The I;ilids of chanzes tn the ptv-fonrt;.trtcu x~\c:kstr;r.k th;iL ;trc i r a  
ciispute wnuld clearly affect that trajectory: pravidin,n. :r ~t;io lihcfi~f ~necilarilr\ru t i~ r  
changing them wnuld be prnhlcrnatic. Qwcst 1%-ould solsc tir:rz probtcrtk I?) rdcjrtirttl?: ti-- 

trgrcernent to all changes. Lli contrast. the Texas plan u:rr~itd urc ttr1,itroti~kl: it: :r iurrrlt2i! 
riurnbes of cases. Tlie Texas planas approach is rnorLe nppr{~pri:rlw tn ;icldfeaiiiig ifre rlvt%t3 

f ' c ~  and financial consequences of nexv perfonnnnce u~easorei tihiit t ~ c e t  thtl fJtg:~,Z1'.% 
standard. which here is ivhether there was an omission or fidtirrt: tu i';ipttlre tr.ttcrtii~~t 
perforn~ance. 

The nlarket of concern is young and in many cases yet tci bc rpsicd fly \rtf~ck;ir"riG~$ 

experience under new ways of doing Itusiness. IVc shocztil alwr rccilil tX.r,tk tf;tv 

pesrfarmance measures at issue canie froru a process cnttducteti utdcr. atlti ;triiqfcc> %i f  rltc 

ROC. It is reasonable to anticipate the possibi!itg of subst:~ntiat tlccci Far r x u .  txttb:l%lai.e*e i t  
\lie are to assure that the QP.4P will cctntinue to detect ar~d s;rnctjcrn p t m r  peu'ltirt'ti~t~ ,I% 

i t  occurs. Because we are uncertain of the cotitirrueci ride rrf tllz ROC iti perl'ctnn:tric~~ 
measure development and administ]-atiot~, the Test13 arbitration prol:i%r~>ir is rhcrcrt~t-t; 
appropriate to assure that the QPAP ~ncets the appliuah'le r t : ~ r ~ c i a r ~ l ~  tcirhnttt ~tul+ltri) 
exposing Qwest to indetenninnte increases in its finailcia! esjx3sxrre. 

Ti;e Colorado Special Master's Repo1-t n~adtz sc~~crni crc.;ltive stt,ti;:cstia~tis til:?t na,it 
~wovide for an effective alternative. In partictii~is. the extzhli~km~crtr trk n t~r r~ l~ans%;n  fiv 
dispute resolution and PAP administration. h~ncled tfrruttgh 'I'icr 2 prr)tnc..rtrk irr,kt j*riitc 

quite effcctive and efficient when applied in n multi-state cunft'st t i i i~t  incitrde:.. ;I I;rr::rc 



number of states with significant resource iinri~;iriuns. k ' c  !I,)\ ir ciis~~ir*i:.J tkr& %c~i;t -g71 je:  

tile Tic!- 2 Pcrynleizr Use section of this report. 

The three-yeas PAP r e ~ ~ i e u  placess r-ecom~i~cfidel in  rkt. Ct~lrir,rJa Sp~cs~tS t-f ,i..B';r- 

Report \voulcl also serve a useful pulpose irr es:lntir.ring rhr: cutt~fi~~ktr~:;: r - l l r c t ' t z ~ ~ ~ ~ ~ ~  i'i 

the QBAP as a means of inducing colupIiat~t pssfclrnt;~ncr: t ~ f r b ~ t i ;  s p p f ~ i n ~  p7.,t?ii~i-auf 
requirements that experience prove esccssi~c crt wnnrzccxs,w), Tb;tt ptttacrxlt G ~ ~ Y F I , I  
also be adopted, with the understanding tlint its rcsuIrs ~\~otlld kt. S,rtegtdc,i ~ i ,  cprs %kt 
QPAP generally to amendn~ent. hut worild serve to ax-ist the crr~trmi.tct.a>t%\ irr pavner:%f5! 
detaniining then esisting conditions anri rq:i-sr+t.in_c to the FCC on tire C Q F % ~ ~ Z ~ ? T + T ~ E ~ ~ :  

lidcqu;\cy of the QPAP to serw ifs intendecl %rrcri-err.;, 

In summary. we believe that the QPAP ih  t'iof ftrndnmcms1~~ ctiCic'~c?tt fr<xn: erl8ler 
Texas plan or the Colorado Specinl hI:lslei-'> RcpnxSr in tfw rl-raitrcr i k f  ctx,in;:rreg rkic zvE;vr 
Wit11 the f'ollo\ving changes. \ve be1iei.c llml tftc pwaeflt Q~'F%$' prilt, r1Lia:rz* cdri tritt~trr.:" 

effectively to reslmncl to esrer.nal cllanst's, u~ithu~rre vrLcatiil;$ irlxtr:ficrc:rk:t r!t"rida.d 
financial esposuse to Qwest. Those zhang~c ;~r.t:: 

* Pro~idit for nomx;ll SGAT bi,t-pu~c rt::rkfuriurt proc~darr@"tli. m titi' ekcL.rtt eis.t: t i i c r~  i - 
disagreement w i t i ~  ;r six-nrtmtlt review pnx~:x% F $ ! ~ . \ M & s c ? % P ~ ~ ~ ~ ~ G ? ~ E  8cq:i*-&rdg:i+T L- 

proposed addition c?f new men\ure.- to :kc QI),JrlY gts;'rtarcilt -ErtxiSts,frv 

Recognize and suppanl. n~ulti-$fi?lc cfhrtk f\hotljtt thc:) c:~Ca$r'~ ZrP r,'i*vcfie &  TIP^ : 
funded method nmd 3 rrpulnr. rt<Jrrtftri~~mtfse rtr~f"ila'ift~rt~ i ~ t + . 6 s a ~ ~  4,kf?-%P 
disp~ltes 

~a Provide f ~ s  biennial rer.ienss of the QP3.tli 'e ~t%xlait:titry e i $ f i 8 t ~ p - ~ 1 3 , ' - . ~  t %t %!$I: 

purpose of allowins crate sc,rrm~iriecrn,t t t p  ~~gdfal$E~' !i;*gk~il *rt=- !kc i'%'f' i t x r  ~h:: 
degee to there are adcqu:rtt: ass~r:tnct"\ C J T ! J ~ T X ' ~ ~  fitk'ttk ~\cA,t$i$+! t ~ L t ? %  

re~iiain and can be expected tt.r c~r~tirt~tt' ti2 $crgt:itrl tipel't 

@ In all elrents, the Utah Prrblic Scllwictr <"c>nr$trtx%i wg41 big tltc ;~jgibtr,iC~.! ii<:k.tqii:'tl 

t~i'aker in the decision ti~ixking prtrrc~t.~ ~ ~ ~ E . I P I . ) ~ \ ~ Q ~ E ; I  4>%e.&%T c B I ~ ~ R ~ c . ~ .  

B. rVa ~atldy Pq?r;lte~rt Caps 
Several CLECs expressed ocrncern eker tile QIX:GP Sccsrn~~tg & t , t h  p t ~ '  t l i t=rr i  b , t t  ,$itr i~ 

Qwest to place Tier 1 paynrcnth ttrnl i.xct:est ii r;\jtstrzlll> kG;.,ap :iw* t: ..,B~*A, ti~c,.i' t i 3  +\.,k ~ 2 :  
i$cl  

relief from the obligation ro pay such ;lmtr~it:!%+ 

Discussion: In t t~c  Ptncdzr f i~!  C ' i q ~ i  scc~icrrr ei;iijj@~ rn chit rcptli?, tsc n:,i;-ttrrt$itG~~~ai:t! f / s , ~ t  ,L 

monthly cap he used, and n dehr instmnretli be t t ~ e ~ t  ty. .Ij)~bcqkt 5~21 $ $ t i  ( ' a +  P1,' irlt,.G: c++i .i;:~t 
to the Stale of Utah for 'Tics 2. payi'rlcr\t:~ it: -,.we\=- ~4 tI:c cGttp. t'l.i-" .f;tfa*qs ffxat *LF: ~ ~ " ; i r i l v -  

account mrxy be L I S C ~ ,  hut QV~CST finl~i.lrf ct)fttit~it~: $ t i  jr;t>- ~z$ler&~t tinte% a i~hix  e ~ I ~  p,i:il 
full. 

1f-i AT&T lni!jnl PAP Bnef nt p;qc 20; El I,Cf rrnc iYq~rrrc:iIr  f ' r  if: tr::*:,ir f "  :.I' i;:.r-i ,i- p z ,  ,I r 



8-. Sticky F ~ I I M ~ ~ W Z  
'l-ei \t,t~cki thati the best cvicfencc of tlre sufficiency of payments to provide an incentive 

ri+ C)ud+t .i-t-c>uf(t 1 7 ~  i~ctki:lt pt"sf'C)n~ll~~cc uncler the QPAP.'"' It therefore proposed that 
*- 
T ~ P + C  ~ L Z ~ X ? ~ S - ' I I ~  le\e"ts ~ ~ ~ ' i t l ~ l t ~  i f  C)we.st, after s ~ f f e ~ i n g  ~111 initial episode of non- 
s:'rarii;!lxmut9.t', + b f ~ ~ ~ I ~ I  h t l f f r  i3 sec(711it or tliis(1 episod~ 01' si~liilii~. magnitude. For esumple. 
ri ~ f ~ x $  jYt"a% ~:jliioti~ ii,\.;s tif IIVO months ciuri~tion (i.c., produced an obligation to make base 

~+\s:;~I;rkd O ~ I C C  fill* the second ~xonthl and the second was of t\vo months 
~%i i?a l r r rQ  ilur prc;nttas pscsuniably) at the end of the secorld episodc, payments \~~oiild not 
4 t ~ p  jlc\Lh 14) tf'iv h a ~ c  ICVCI ;~ftes II foll~)\ving ~ i ~ ~ n t l i  of compliant perfoi-mance. Instead 
k Z r q  i k ~ x r ~ E r ?  rzrtnnili ; ~ t  tllc Iiigher t\vo-month level as 3 new base for tlie nest six months. 
p-ryk'i-r~lr,ri?l) ~ ~ c . i ~ i ; ~ \ i l ~ g  Ij.0111 11131 lriglier lcvel for consecutive month misses dur-ing that 
i t i  ~hcii.t- X V C ~ C  to be a third two-co~isecutive-nronth miss period, then the two- 
rarrlrrf lr  pnr ~nc-rli Ic\ v l   auld hc the minioium on a pcrmnnent basis. I hh 

f,ti3i:%t, i?~*il :1ry11c~l th i i~  the QPAP a11.enciy contained measures that \;i~ould. unlike the 
Tr**t,~t phvt, L L * ~ ~  I?njmicnta for long-term psoblenis from dropping to initial levels baser! 
irit e$tc.ti:ly 3..1m i i~nt~th of ncccptable pc~formance. As payments step up gradually over 
* a 3  r-lx;r, 1 I a& t$(rtrld ~ h ~ y  S(CP down only gurlually after perfnrma~~cz i~ i i~~ro~~e i l . ' "  

I;P15t$.st ~r'~iilcC'ii F ~ I  j ? c ~ r ~ ~ a ~ i t ' ~ ~ t l ~ r  freezing base payments at an escalated level would he 
.tar,ippfiq.ti'rafr:. Sttcli 171-ovision \vouId create an improper presumpiion about thc specci 
YS, I& w t 1 ~ l 3  tJwzsr rhmlld b e  able to identify ancl conect pesformance problems. Qwest 
hjw~gf ic;%fi?i citcci l i lc  lag in producing perforn~ance results reports. which woulii mean 
ri~;it  :I pr42f~lenl1 cctulcl ivoll exist for nearly two months before those reports even disclosed 
4 1 %  r\i\lcnr:c.'"y~l\rfcst nored ihnt. once (he payment levels slick pel-nianently at a higher 
, rr l i i t rrr i f ,  cl,far~%st cotll~l ilo nolhil~g lo cause the levels e \ ~  to drop. IIC) mattes IICI\\~ long it 
r ! a ~ g I s l  iwjgtidc eompliarlt performance uftes correctiirg   hat eve^. PI-ohle~ii c;iused the 11011- 

1 1 1 4 )  

~ t ~ l 2 - l ~ ~ ~ i ~ i t l ~ z , * .  

flihp~xssr"ont Thr: 2-Tcl prnpoml is inappropsiate. It pu~posts to spring from the prernisc 
rh;lr E ~ C  t v s t  test of  the sufficiency of a payment structure is Qc\{cst1s performance while 
\ l i r c * r : ~ f ~ ~ ~ ; :  ui~dc's it. Tken it proceeds to adcl penalties for ~i~ultiple t%ilures by Q;"ves~ no 
fv.lt\r:r \mui I'tlt' ;ipt\i'f in  time they occur. It is disingenuous because it woulcl ignore 
cirrsiciy :itic:~*ehsful j>erf~)rnlancc by Qwest however long Qwest provided it. The proposal 
r x zlr;icclniun 2.recnusc i ts new b:isclinc payment levels, when multiplied by the still 
:tjepll~:lt~X~~ cwc:tlatiot~ levcis, could produce payments by Qwest that ::Ire :in order of 
t ' i i : t l i~ts t~el t  higher than tllosb: contcmplnted by the QPAP before Z-Tel's amendment. We 
lart i l :  tllrir:ic!y ac.lctrcssecl the f'ullncy in 2-Tel's argument that there should be no reusonahlc 
l i t r l i r  to CJt\.e~t's fil~ancjal exposure under the QPAP. This proposal s~~f fe r s  fi.nln rhar 
* h i ~ f l l % , -  fl;k\\ - 



kl% f - 8 ~ ~ 4 "  fSrf F ~ T C  Cb3ripital? I*'nlafcs 
34) i ~ ! i l * k ~ i %  ;r %t:~fi~\icit i  D ~ I ~ I ' C ) : I C I I  t11:it c;l~iie from pnr'tinl agreement at the PEPP 
- ,  t i L  f l i l d f  I~j:rt'~i.tle~~f ~5 ;IS ;tltes tlic clcfi~ult critical value fi40m 1.65 to 1.04 fol. 
:', . ,.,~:\$$+r o "  l ; i t t ~ j 1  t - c t h t l ~ ~ ~ ~  ~~IC'USLII 'C'~,  itncl to i n\:l.casc i t  to varying levels above 1 .65 for 

i~tcjirs~*+::f'c I , t,ri-gct 7bci.lt~arc nlcnsuibes. 2-Tei and lVo~.ldCom argued at the QPAP 
I% +&- k*j* ~b14g i R c  , i ~ r r ~ w r  1. alur of 1 -04 s t ~ ~ ~ l l d  ;lppIy to 311 lo\\ volun~e measures, ~ i o t  just 

170 r z L  hkd :-,i&+rl. 5%): t3?%.=-1-i$ t t x  r t ~ i l i i t l ~  t l ~ c  Qf)AP \voulc! suhject to  he 1 .04 \~nlue. 

i f 1 4 f  t u f  "rwp i l ; i t t~  v,'llitt \t-:\s :rgreed 10 by it,  comlnission stai'f7s. nncl the oihri. 
{''I t - t - i  8: t i i ~  i3EPfkiH;ibt>ri~ti\t~ 

* < E l f /  ~ r l  i3,1!;r41~'c i t t  ti1l'~l)s of lhc I I L I H ~ ~ C I . S  of nieasl11'es to iilliich i t  would apply. 

fJ..+. 3; - r . t t ~ i  f f l , ~ ~  I~JI -  i'T;,X)lt cnll;ibnrati\~e ~~eachccl a stiltistical.-methods agreement (wliicli 
-3~1 i z ~ i ~  r r t c Z ~ x 1 ~  %~?'cl) t l ~ ; ~ t  \ ~ 3 s  i lcs ig~i~d  to balance lhc inipilct of tlie changes that 
iarr:~:l:+c~$ r;~ent*tk ~ i ~ f c ,  : i ~ ~ ~ r c l i r i g  10 Q\\rest, n ltey aspect of that agreenient was that the 
$?as:t-~ nl.i,ghnfe- ki11;ici'l tct slolislicnl tcsting woi~lcl in\lol\*c CLEC \401un~es of less than 
fsFtr ; ' L Y ?  f$ i pe":~=~~nf ~f i11c tiins. The ~lgrcemcnt to use tlic 1.04 c1-itica1 \lalue ( i l l  lieu of 
tb*~: 8.' % ;i!ii$f I t r f t i ~  t t ~ s  ccrlsi~l iii~asiires woulcl apply the lower \~aluc to tlic henefit of 

I 72 $.$'K '1 zit lhs c*t*liP of I , ?  10 I I I ~ ; ~ R I L ~ C S ,  111 ~.eturn, valuch hi~l ier  th:11i 1.65 u;ould be 
g3$llk~z r r ~ * h ~  - 1 !I l 1 1 ~  !~c(tt!ftt i l l '  C)\I'L'>~ in 1,9 17. oi* rouglily the same numher of parity ~iieasures. 

+ 

$24 -aiit ti2f:tf I hu= X-+1"c1 l ~ ~ p r ) s i ~ l  ~voi~lcl c1estrc)y this balance by applyins tlie lower 1.01 
& ,rkrc r+* r r \ < l J  t lJ,I##l t i=.~th.  ~t the 1,s 19 conlemplated by the agi~ecme~it reacl~ed at the 
$if-f*!i : , i * t I r i t s i ~ l ; ~ t r t r .  le:rving i l ~ c  nninber. to which the higher- \-:llue woulcl be applied at 
i 1 k 2 k p k : r ; i  ; 1 1 ~  rl~ktc~t th;ll tllc FCC  hi\^ alretlciy considered and rejected a similar 

17; &'l.fY sysinlc*nt in till;. Yerizcrn Ncu. Yosk ~~pplicntion. Q w c s ~  also said that the Ne\\* 
!E\c%E,;~ ,+,fvr~c;riy Stiff 11;~s no1 p~~oviciecl any reason to sul>pol.t the ~.e\~e~-sa! of its position 
-3ta appt:itrjl I l r s  1 .Cb4 2.;11~1o, siting the staft-s agreement to its limited application in tlie 
%")l$qt' krr ijf,frraul',tllii r:, '-.' 
%%t~~+-~~~vi$nn:  'i'hc nc~tl  to  I'CLIC!) solme c o ~ ~ l l ~ r o ~ n i s e  i n  this C ; I S ~  appeilr~ not to arise from a 
.f%--gwa ,>i?rtul h.x:tiiitical tlicnry per se, but sather about what to do in cases \\;here 
*+artoaric*iS ~heoty n ~ t ~  fait t h o h e  \\~tlo must deal with practical realitieh. As Z-Tel notcd in 
;5 * *  c 2 i r i n t r t t r ~ , ~ > *  ucrtiiin st:itjsrir:~~l errors occur when statistical reclinicl~tes are i~pplied to 

4 .  *rs$.rll -3,rn~pSc vscs. I i:ehc ul'i: not crross in  tlic data, but enors in \il l int  the application of 
~r~?xi~ . t r , .a i  !ci:i,~~icfuex inclicntcs that we shoiild co~iclude fro111 the clatn. The use of the 
nih:iliu\x+ i .tM ~ L ~ ~ S L I : ,  1.65) value clcses nut even eliminate thost. cs~oss; as Z-Tel said i n  it$; 

2xwrt5iAitrs, rl rric,.r.e,.l\ ~w,?vicIc.s a "roirgli approximarion" of sonic (:I[ 1e;lst to us\ elusive 
i -  i 

~rr,rtf'tc_'f?t.rlrc.~l f!-iitf.1, 

- ,  . - - -+--- -" " --< -,-- 

.i l - , 1' i f ? t t ~ . d  3' i f '  14nc1 ji p;t;!': ?,> 
i 3 - k . ;  4stj!i.i! !'AI' ilf~:*f ; it p;ti!~ 4 I .  
12% ?I?;:I&: ,iiiil t~i~clf>i~~~tfllt<l ( i ~ d ~ c ; ~ t ~ c I  l i ~ t ~ ~ ~ f f i r ~  ~ ~ : I I I F ~ O I ~ ,  I.CS;IIC. ant1 unhu~icllcrl l ~ p ~  SOI. DS-I i i l~t l  

: ?I& ; 
' 

' f 7r~$!!.1i ?%I' WHCI dl p.1p3\ - I t  miit 47, ~ - i l ~ i i g  palngl;lph I 7  of  the Bell Atlantlc Ncw '~'ork Ortlcr. 
s ia,:. ,: K;gtl> 1'-ii' f t r - ~ ~ ~ t  ;rl p;tpc 7". 
+ nkP8-:r ?t f33 P i f -fif;l:- t ,it p;igc I I! 



30 particip;~nt disputed ~ h e  fact [ h a ~  those ptt~~icipixriti ijsko rlid ;igtcr' f t x  :I; 'drr:, , r  
statistical appro:lch at the PEPY collabomtive did st2 i n  nliijt~r f1~4;E ft? TrdxiL~ OQ:, $1: <xt~ria-.  

nf numbers of I'LI~~SUI-es. cases where the value t t ~  tie nhcd ii~cf'c.hw~t frtitzt I t+ ;+it% ..:,(-+ 
L C  - , xhcrr: 1 1 . r ~  value to be used ~v:ls reduccct l m n ~  i .Cis. 11% oe!.rcr ii-;~rd~. .ivh,a: L- l t:i rn~E Z-F 

nutnbes of others iincluding sc?rne kv11u apparcnttj lve~r" i i ~  ' ~ n ~ t ~ r d  i r r g t s  r i :~ ;  ,rcii:ca!l-c;i: 
reiiched nr the PEPP collaborati\.e) appe:ir ti, n-ant to dir mrit  - r i  te? ~,plt!>- f b g r 7 ~ . c i i b  <tt i+c~%r Ci 

clecision reached throush ctxnpromise. Ttr;rt i:,  rot fairL. !Yc ui<rt~!c+ :% t~ .tc;in 4-- I.- abi't,w: 

the c-tlrnpramisc solution if ne  are to ~ . t s r ~ l x c  ahis rfrr~r~~gd~ rf;+lt,l 'r~% .rh%xi~E flw ;:~i.t.~;*xx 

supc;l-iority of cornpetins theoriz\. Xahudt arguccl. i t >  r'~'-~il:' );r"ii.$ ih ,! F;uc.; ti.li-rc-.i;". i f i f -  

FCC decision xvit11 re5pec-r to the appiie;~tion c,f kt:rti\ti.;itl ~n ihH~~r f \  i*i-)i,r *, ~ ~ c x .  St5 >cz 
no reason PO upset the balanee~l. cor~~promiic :tpj)nxt~:?~ t1-1;11 :.s3c; \s t;$r i*t21-.r,l;r:rr,rt 

agreement at the PEPP collabnrrrti\ e. 

E. i4pprlyirzg the 1.04 Critical I"rtlrtc to 4- JJ'irt~ ld,rbfqa,4; 

The Q-PAP excludes 4-wire lonps from tile I .tzf cxis%,tl t ,titit- t ~ * ~ r f q ~ r m h f i i s ~ ,  6x32; p i  

includes DS- I loops. i\T&T said th;it i t  i\ iii~irtgrc*nutrat~ tir tttltn.t;$ir;., sii f>tk:;it tla.af 

DS-I and 4-wire loopb arc nn:llcsgous f c : ~  sctiing prcsr~ii,iitirix$ tza:ci-i,alb. $.ill ;Inkt te-1 
i z. establishing QPAP payment amount>.. ATcYT scdb r\.r;ir rk xti-iks: a s~'l:~kr*=f+?k! "iiil' 

agreement reached at the PEPP callnbararive t o  ift:$etiic -4-i;tCtrc i 4  FR-X$?~\. IC X - ~ t y  1̂  d f * ~ ~  - ~ . i b + $  

that its proposal would not he diffictrlr to a~imif~ieler', w i a i ~ ~ s ~ ~  ,"se"t%k-k fir3lbfd *ri231@\ li,3\>' 

it applied to all +wire loops, thus obl+*iatiulg ;XI? %lcei.i t ~ i  tfel~rr~~ialri\t: iij~~~1~5,ikizi k ? / i \ * r +  Illr;*:7x. 

\\lei-e being used at the DS-I Iz~el. 

Qwest objected to AT&T's request to iizcltrdv J - % t u ~  fr%,jb- ~li~lilh.'i- I f tx t -~ .~ '  ss~v:,t-bir12-- <*ci?-l~~.. : 

to the 1.04 critical value azseement.i-" Qwrct t;!it4 t f i :r? +L-w~fii* 6 b ~ p  

CP \\;ere clenrly excludeci from [hut :Xgre~:YXtd?Pi 

e Were considered nnnlngoui tn t b -  k lii~tp. r ii,l~t<F+ :irYiP 4tlc$l6r$9.fi  TO"^ ih 2 ~ ~ ~ r ~ ' - ~ ~ I ~ ? , ' ~ ~ -  

on& for elie p u 1 - p ~ ~  of rne;rsurin;z ~ ~ t t ~ " ~ ~ r - ~ % r ,  r r , s t  ltfrc >:,iiur r.r rku ~ r i ~ f ~ ~ : , " a ~ ' ~  I C ~ *  

ser~lice 

Are not always used at the $35-i levi.X, ; i t l t t  igc i r ~ 8 1 5  c r i  b:,~*t xl tqh  tSf,$');._'? ~ k 4  
electsonics. a fact xshicll C)n.eat nckirht*i. ~<tntrrsi> tzcur ;tkr*+%r,tt $~)g.x;lr, Q,: ;.,f ?::p:r h i . & ,  

kno\viedge 

Discussiort: The evidence (;hn\vs tIr;lr rht. n.,:rccz;rcBrt +ti,kifi;. 'lii .a+ r r s  - i j j tki> ib:' j. i d  .. , y e t ,  ,,: 

value to various types of hi@-value xervllic5, T:\auiAs.t,atc I:hl-p-> , tkuixF 1 % -  ~,c,*- i ,JE f i'* : 
Ievels or they could not. 'lj7hethrsr or ncrs bYi. f l i ~ y > s  .KC ,xi UEZC $itit 11~: $LPTSVQ 5 , , J ; I _ ~ ~ B ~ / ~  t i  3 

+wire loops svith respect to prir\-ic~nftii~g iijbf~m . i h  t,itrc-, z t~ f t  $lei+ $2 ,C .,G:?B -:TI t . f ~ ~ i ~ t  
connection ~vith the rezson ~vhy sprci;il ~ o u ; ~ I R ~ , : %  '..irte G ~ : * ~ ~ ~ F I I ~ $ I c  ;trr ,y-t$r$a.~it;y J 

applying the 1.01 critical value. 'ryhal 1% !-~fsq~;t?,$ ;EM :be :Ih:imdr.+ :&;. E t ~ ' i = ~ s ~ l i ; . -  

questions: ( a )  is there a feasible w:tt to inclad:: 4%~-s-rw t t u i p a  :it,$: jiii$~i.l -it :he 5 b y b  i 
level into the identified pctup, n.trlc.f~ a-cruftt nt:~Kc iir ~ ~ ; z I , : P I  .i;,;g,-kt~jl.t~,$ tfx,i-a ti $ ' - ? s i p .  

- b wese intended to be inclucisd under thc agrt'crriustt tr i  tw rc,t.,,i.i,;i, ,bii.j *#i 1ici; 5: 7P:$:lt-t 

these is a sound Peason for- including tiir:n 3~ft\'r*3>, 

i-I, I)\L'CSI 111itinl PAP Enef ilt p:ll;rt. 44 



The ans\slcr- lo the first cluestion i s  tfinr, ltfrt&ar % ~ r f ~ m i  t P I L E T ) :  r jir;trh:yEI-[ b-* f -~=-~c - :  ii>i?. *!*,* 
capability to provide DS- l sen, ;ces, A-u-irc- [alr;7s- i t i tgr  - t f ~ ~ - ~ a : t  c t .  .i- t'%*'-s 7 -  

make clien~ DS- I capable. Qiveht hz.; neither k%m$tx ledgs~ E:rir i s - 2 r t ~ g s  ..;? 2%: 51:. . -i: ,;,,& ' 1  ZT .- 
therefore. ~ h e  only ~q feac,ilrIy to  incjudc ehtnr ~i!~ktt5 be PI\ f~kis;:?i: i;Pr.;i fib! !li;l t2 .b  _ I _  

ovei-v.llielrning majority at 1e:st 1 of ttrc 4-LT ire It"~i_)j% 3k- .~:f$4;&: f5*i islgi,thB~ h~ ( ::$ is 

additions of electroi~ics t c ~  them. Tltis ap,tir'i~pfis.r?~ t13s ntrf ..z.:~zp.,sr;t;:t: iy-: /: ~ 

tl.terefol.e, we should not l-ilalre it. The rtgreenrr;r.ir, maJe: ijaT>tg!lt.f b ;-e;~i 9; e t . i i - C ~ ~ ~ i = g -  f 9 .I 

wire loops. pa~ticularly since the par'ricig~.rtttc \+t=rtb X.iko-h;i ll.;c$FcashSc C%L;$X.$!~ 3 5  :liqC 

capabilities issue to 11rtve addressed i t  had the! u~h;.Iie~J ;cr s lT% %=, 

As ro the second quecr i~n ,  no bountj re:p.clir f t ~  ai;h,tittg ak-t~rp.3 R i i ' t i i  531 *XI !*~lsh &?:/ .- -= 

lo exist. Increasing pal-ment levels to C1,Ef-s la; fin! ~ X F  kc ,z . ~ i g t f r ~ E  i,.;,A-,izrr Ihtir i ,k , : - r ;  '. 

\ilould either impose i~tldtte fS,4P 3iitnlt1istr;tar?i1 a~~~ii t~:~-t- : ' ; i :=t! i~<~ r x -  r-t;*i3;rf: ri! jlb:+':;p,? 

rtssumption that all 4-njre loop\ DS- l lo~lp-.. 

We sl~ould undesscose that r k i h  c.orrcttrci+rn is f ~ ~ h w t . 1  ~ Q Y V ~ :  a'lijiil 8,1,&, $ti cry-?,it-p.s<~:' $:= ;-;- 
- .  AT&T to sliow that thci-e is a ver.> fai$r mi: t ~ t  tr%t. & .-i-rqtg:p 'filt:p BOY &tli,~a++&;p - _li?x:. - 

value services. Should thert. i:trsr be cXc9r. innrt. it:ritri.witng k9v i i £qY~<~  .l i i~~f*it< ;~~gi.i.t::&%r;.-w - + 
-- 2- the QPAP's amendment p ~ ~ x e d u r e  that uuc:ir zt-by irr f~.%~!c Q$ -&'it fie t ~ q , t i  .i:r c %+:$h., -i" 
' 

percent of such loops I t f ~ ~ ~ t i  [WE\. Es%,t~p d711~2M fie t+~Li~i~ii~t~~\'tj s t ~ ~ ~ ~ ; * z  PL-,: 
application of the QPAP's rtmt.ttciz~lett~. p~ip'l'dti~e%.. 

r - t * i ~ h r - , * ~ ' -  Section 10.0 of The QP+W h;is b~arc(u cicq8r$a~*4 t r ~  p~~.~lttkfc ;P t , c , . F L A - s & 4 ~ 9 ~ ~  I.:' :-: t (  

cornperlsation in developing 1~13rkef.1. *Ftlc r & b f @ ~ ~  pwbiitk* hi i i i  $$l:zrriir&l,)iEa p;t*i'r:rrrXi ! L * ?  

least 55.000 per ntantt~ f c ~ r  tlntl-ctxtrrlzliant I.CWF.;~ t;5 cr~3b:$ ul:&%t9* ..gi:'ge'-caay; b $ $ i 
volumes are between 1 1 and 9~j:).'"'~ 

2-TeI proposed to repince the 35&@1 r~$:gr%;$:&ia! $\ ,%>$$~$'ihf  6;n l x i l  iI*! f i$ ' +  ~si-l!f* ~ c h  * g ; i o f i c ~ r i s ~ x  

payment of $1 .OM} tcl individual f tEL'.- f t5u i t d r i  gif.tdS ~ v c g c i t t ~ ,  ' ' f +/G- u&ctp: 

I-econirnended individuaj, rakllcr. O.ri1t.i sg&:teg:raecb, r ; \ l U t ) ~ t ~ : r ~ ~  R ~ ; ~ + l  $ibii.=%:P~''$~[ la?: h =iktY X J ~ ;  t z 
limited number of xDSL act~ices find frtlrct iet;.fatgb:hg 18 4+$'45ii $v,.tr;:+: f i t  ' ' %L 

argued that all sDSL products c;rn trc c't,at)tf.er'et& 61s fihc ? i ) ~ , /  b l ~ f t i r ~ i e  4 ~ ' ~  i l t - s t i p . ~ a ~ ~ ~ t ~  :t (&ti* 

PaTS/voice-gr-ade line>. t h : ~ ~  n t a k i n ~  nF~c it'1~4irki~t".A ,tkY k83%5, i h # t )  D ~ 6 i , s +  ; a t  1- .. --ik*lrl 
, . evidently approprj;lfe, Q ~ v a t  tilt!jcc.tcit tcr khc f veti,?kf .in*S 2. is! ~ ~ t ~ i ; ~ r ~ . . s i  ti% i;-:~:li . 1  - i :  

higher payments TO indivicfuid C?l,EC r ~drxtsrt*~, 1Br:tt $,vU wrlkutr; $ % a t l &  f t t ~ ~ s ~  ., sg,$.+~~f:-*. , .: 
\?;hat aggre_rate CLEC voltirncii rrtldcr thc !tte;arrlsc-. $!r;-p 1%: 

Qwest said that, for the S?trrunry il.trrjugta. X t ~ z c h  3%" 4kXPts;. t r ixr i ' t~ ,  13:cEi: ~ ~ 5 4 4  15 E 1, t 6 
ilalumes for  the OF" and ?dR posfc$rrrr:kr~cei fs?r,'8h4,?<ie+?~%8:$1ffi  - . ? r k : f ~  iT.$".: I ~ H S  ?:!jr; j eb f> .  

L .  occurrence limit. AppIyir~g the G-t~t..rt~h!%-"IPf f " i f i q ' y t ~ - , ~ i :  v a g  c~i.GB~ :I tk .fiL[t;*$~8!_\.&$ ,k3u ;i q4:,11 

change it from a rnarket-c-ic2t-e$o~~~~r~it~ irt~i~rc,"i:tut~*z~t f i r  ;s pr+~f:'i'~'+:n~;~: fc7c Y '4 ,!i E ; ' A  i +& .r;r,;,i 
;+I,: 

volumes opcl-nting even in 1li;tfllf~ t%'i&rkcf"i, <J%..r-<$ 3fcci ~ y ; E v r r r ~ , ~ r ~  zr .  q fit 

i-econimendatiorr to add other ~1351, prt-~ijiacsl f k ~ a t a a  -.,.ciJ ~5t,.i: * k t  .irii= SIL. h:~!t-:ii :D . h::-*.:q 

"' Qwest lnzrral PAP Brief nr pogc It). 
l i h  Z-Tci Init~al PAP Brief at f5;;;;~ci 25 thriiur.:bt 2:" 
170 C o ~ a d  Initial PAP B17cf at pngepr* i -c ti;nr+r3:h 17 
I so Qwcs~  ln~tinl  PAP Brief ar page 29. 



13:~1"0f the QPAP, :lnd thai there are many services that CE,ECh zntitd jlur~ililaie fui u.ic i k I  

providing their end users urirli xDSL sen-ices u-ithrtrtr Qi{,c\ t 's  ktlq~x~irzg ab~skrg ? %  

Therefore, accor-di ng to Qwest, i r  tvould take cxt~.;iosciin;tri!y Dntirif c:rtcgoriz=- i7i 
'i - " El;t<CCIII 5ckft tees. utlhundlecl loops to encompass all that coulci be used irr pro\-iclin, 

Discussion: The Z-Tel and Covad propos:ils ti-ould sene to cl~tnge the t~:tt~fi,: crf Qfr '%I' 
f eotion 10. Aggregating CLEC volu~~-tes keeps tile prr~i.isicrn t'itr-u\ud 08% ulc%c!i.yreirp 
markets. hklking minimum payments to inditbidual CLEC\ bft\t.J ctn 111rl"it i . t ~ i f t i ~ k j f i k . t t  

order volumes would estend i t5  upplicnbilit) to smn\l CLEC'. operttttrt$ rrs i c T F  well 
developed markets. We address this lattei. ihsuc in tile t;!fl<art mg ,FEirrr.)rtc;tr: f'uav:~;e~rr3 

sectiorl of this report. We concl~lde 11ere tI1at Qtv~5t.x ~10:akg11 !+3r S ~ d i t l ~ t ~  a* dls 

appropriate metl~od for providing (Itvest will? ;IR ittideti iiicrnrivt. i r t  pcrktr~x it% 

developing markets. We also conclude that Qtvcst's rie\t$ruatior~ 02' fT)'aS, ~ ~ s ) ~ ~ G F L z - +  

co\.cred is adequate for the ~su~l?oses of the section. 

M'orldCom commented that s~nall order counts tvntilii not prlodul*t. it$t~rtic,r;tr eb,~gkrrui ; : -+ 

by Qwest. WorldCom therefore recnnlmertrlecf a S2.500 per t>CtitiiTctTitl l i t t g ~ ~ i : i ; ~ ~ t ~ t t +  
l!%? payment, with escalation based on these n~inimurnx, Qtt'wt <r?$\litcif kt7 !\-<*kitif f i i ? : " ~  

minimum payment proposal as ]lot relalit~g to <im;iii ciaEC"ik, t r f t  g~"k*tc~~ji/% tZ~;it i t  \ ~ f i ' ~ i l i d  

apply regardless of CLEC size or order vslun~cs. Qttc.it t~bjec&tiit 1f1e w%.tl!tfiig 
application of the QPAP's escalarion pr-cl.trisizrnb tu ttrc inini~artrtu ~kk)rrta.t~t ,urItr:rnn 

Qwest cited as an exan~ple the fact that IVorlclCnnl's ~ ~ * ~ ~ ~ r ~ l r ; x t  c~s.MI;B! j;%~'rrdttcc .r %;2.3i;X', 
i.i: payment for late installation of a senice cclling fbr $& !letc ~ttlrufflfff. 

Wor-ldCom agreed that it would be appropt'iafc lo lirr.rlb it* pn;fal-wd ;ittcrlmltttll %xr)ttwt~'Ci/\ 
to CLECs wit11 monthl~. volumes of less th:m IT531 i>ci'tira.crl~~cs 'kr,'?isjsff.'wit d r + z t t ~ t ~ r i ~ c ! ,  

however. to support a minimu111 pay~xcnr nmrsrsrtr t1f F%,*5tlC) f!er tb%+'r,*;\~b;8'gk-ki;-. 51rpt1r11: tR.ilf 
Qtvest's apportionment af 55,000 anscatl_e :IF] qtnaiif)il%;: f'! ,tid" innti !lf~:ltr&\~t'-~\'.- i~ ti$:: 

sub-measures qualifyii~g for minimurn pa>mcnrs %crulvf pr~'klhith,~ ?rr%tit!idri:r?! trlitjctrtt% L: 
Qwest to respond to underlying 12robfe~iis. 

Discanssio~a: The issues aC n1inimum piryrncnts arrd p:l>uurtab i-t?r if~~~rkqrrtk~,: rl.s,tikt.i\ +rru 
distinct. The latter- should apply on tfic hasis of citntbinerl C:l,!3C4 c)rcie#w. aha ti:rtrwr. I I  
appropriate ;it all. should he a function af tlrc ~yzrenxi~r r > f  E T ~  ~rt"td~ aeFit,z5 Cbh,kl&'". ~ . i r t ~ ~ .  

Should the latter be appropri;irr, it wouk! he kcuu~ t :  K'ft.$tC'~ t a z ~ l i  cxtk' *ut%l;nl! Iri.iicr 
nu~nbers suffer harm out of proportion ti1 the itti.i~facs i ~ 3 '  tk&r I ~ $ C ! C P +  F ~ Y ~ T ~  5 %  f+~r:;-~* ;rr 

- .  that theory: it takes :I rslztively smdl t~liri~ber ctf iirr\lti-r3iires of s r t t r a ~ : t ~ t ~ ~ g ! f , t i ~ G t ~  i;* . t t i i=ri  
+ w 

very iarge pol-tioii of a s~rinll CLECa busincsi optr:aiirn., {ha?. theif atf24tt: v f  ~ : * x z  t a i  4 , 1 r  

in business in Q~vest's rcgic;n can he niurc \c~erc31: rElntaaencd P j  ;~rr-$'rkcr niiz::at-ucr- ,%: 

~~nncompliant perfomal~ce instances. E.-fcrsr;t.ver, cz'r8li%:rPr;rtur1 &TI" rS;,& ri&. r ;L LFU I I : , E B ~ !  \ 

basis and applyin? escalated payments fo a I~ighcr trr;rw tri ct +tE ~ i ~ ~ r i ~ ; r v ~ ~ ~ ~ ~ ~ * ~ ~ ~  ,ki'il snag 

ration;tHy related to this risk factor. 'Thus, i t  ivc.,trhf hkV apps<rg~ci,traz 85% , r i ~ r r : r . r i  

1$1  
Qneq! Rcpi) PAP Bricf at past* 2.:. 

'"I Exhihi1 SY-\VCht-CE\V-I. ;lt pages 3-t 3mf 75 
157 Cfwcst In1:tai PAP Rricf at page 34 
'&' WnrldCorn Rt.pl> PAP Brief at  papc 2 



~rain;rr~ttrn pa>.mea~i !hat is a function of the number of months in \vhich Q ~ e s t  fails to 
I I ~ ~ L ' I  I ? ~ ' I ~ ~ ; J ~ T I I ~ I I C C  st;:tid;~rds. 

~kppi) inp iYorlclCoin's revised 100 orders per month \vould prociuce a ceilinz of 1 .XI) 
ot-den pel- !.ear. above which minimum payn-tent provisions should not appj!;. -4 
ittitiirrscnl 11.aty11ie1it of $2,000 is more appropriate, and should t:,e applied per l~snrtih for 
crtcl~ tl~~lsith in whjcEi Qwest missed any measure applicable to such CLECs. Thc 
rnininlum payment sIio~11d not be applied 011 a pel- measure bask, The rninimu~n j7aynle:tt 
~ ~ I O I I ~ L ~  also BCCOUII~ for months in which volunles ulere more substantial. in  order t o  
:tshurc that order placenient is not influenced by month-end consitferrttio~~~. XI1 QP.4P 
~j:tj~ir~tlnlh to such CLECS for that month should count against that minirilum. The QPrZP 
~ttcrulci thercfi~re provicle as follows: 

I-.OI- t ~ r l * l ?  CLEC \rlith tri~rzucll order. 1 ~ ( 7 1 1 1 1 ~ ~ ~ ~  qf'ilo i71of.c /lit711 1,200, Qlt.c'.\i 

.sl~<rli /?r~;fi~i-in rrr tllc ~ i z d  of' c~ach ?;c~ri. CI I ? I ~ I I ~ ~ L / I ~ I  ~ C ~ ~ I I I L ~ I I ~  C C I I C - I ~ ! L ~ ~ ~ O I ~ ,  
Qlrtcrsr S I T N I I  ~?l~lltipljl ~ I I P  i1 i1~711~1 .  of 17107~rlis in \~~liicI? ti1 J C N S ~  O I J C  prrFrlrertr 
~ c - ~ l l i i l '  bc i~~~qr~irc~cl 10 .s~r~.h CLEC Oj. $2,000. To r l ~ -  C S ~ C ~ I ~  flrirf ( ~ c I [ I I [ I  
CLEC' l?nynlclits jhr- t l ~ c  ycnr trrr less ti7017 t l ~ c  pi-o~irtc'ir q i  rlrc pr~*i~ri-iing 
c~trf~.iiic~rior~, Ql~jcsr S I I C ~ [ I  171flke crnnlrrtl pcryr1zerU.s ecjrrcri Un file c i i f l ~ ~ ~ ^ t ' r l ~ Y .  

Thus, for  csampie, if the total ar.riount due to a cjualifying CLEC before the applicrttion of 
lliis 1>1'i)vi~joi-t, c o ~ ~ n t i ~ l g  escalation, were $5,000, and if there tvere 9 n~ontlis in i\ltlicl~ 
tJ\~..cst failed to meet a Tier I co~a~pensable standard for that CLEC. the additional ur:lourrt 
rllni Qnrcst w c ~ ~ l d  pay to such CLEC at the end of the yerir (\vjth other pitymenis due for 
bsrt'ice during die month of Deceruber) \vould be 9 s $2.000 -S5.00(5 = S 13,000. ' T h ~ h  

:rpproach also responds to the Q\vest concern about the ~nultiplying efre'ect ot' trsift~t;lticm 

011 ~~~inir-nnm paynients. 

H* % @OCh C ~ p s  for H~lte~vnl Measrrres 
Thc QVAP contains a number of provisio~is that arc intended to pro\.idc p:rj-lnent% nit thc 
hnsi:, of rile nui-t~her of occulrences that fail to ~lieet standardh, A rneosurbc {has pt-c>~~iiic% 
LIJI uvcrtiil a\+erage quantification of the degree to which Q ~ \ ~ e s t  mihses :I stanciar-ci <;tn 
cause misleading ~*esults when it is applied to a per-occmt-cnce payn-rcnr str~ictur-c. FUI- 
example, a ?-day actual rtvemge intei-val for 100 events that are st~b~it.ct to 3 2-di~y i n t ~ r ~ i ~ l  
\vould produce n miss of 150~lc.l~"f the per-occurrence penalty \tJere applied to t l ~ l a  

resuh. Qwest argues that it would p~.oduce payments for more occnrrences than ;ictu;~ti> 
taaI< place. Is' 

(*st, also said that similar limiters exist in other PAPS:'~' 

b 1007~ limitel- added to the Tesas PAP after 27 1 npproiral ancl at t t ~ c  fir\k isi\-~~aonrh 
re\lieti: of that plan 

100Tc limiter in the Oklahoma PAP i n  the Oklrthom~l 77 t applicatir~n :kc apt~ i l \ . t . i i  
by the FCC 

[*C Thc. iorrnula look\ like this: 100 events ii~nrs 312 = 1.5 or 1 SO"< 
I hC Qivcs~ Initial PAP Brief at page 17. 
i s -  CJwcl~ 1niti:tI PAP Bncf at pnfr 1 S. 



5 0 9  Ii~iiiter i n  the Kansas 27 1 application iis appr-ot~d by the FCC. 

$ever:,h CLECs objected to the 100% limiter.'" 2-Tel said th;tr the Qwesr rrrgilrnent on 
thi5 issue improperly seeks LO introduce the number of misses irltn a moasurtr ihai dtlc> 
naL ai~ci car-inot rise the nuri~hes of misses io measure perforn~tlnce. As 2-Tel tiotc~, thc 
thing being measured is the average length of an interval. Moreover, acet~rding it1 %-'rct, 
Qwest'.: truric:ition of payments at 100% iznores the souncl principle that \vhnt Qnt..;t 

pays slioulcl increase as the divergence between its performance for- itsiztf atrct i rk  

~>erfonnance for CLECs incrcases. 2-Tcl said tlrrit elin~inati ng Qwest's tr'unc;tti err i% 
necesstlry to make sure that. as tlie severity of Qwest's ncrli-con~pliant per.ti~nir:inst. 
inc~.easrs. so will the financial consequences associated u~ith i t ,  AT&T cc>~n~nt.ntctl titat 
the FCC did not approve the Tesas plan lin~iter at the time of 271 approval: tllc Tes;l\ 
state co~iimission approved the cap thereafter.'") 

Di;cicarssion: Several CLECs did correctly criticize Qwest's description of tltu :tlit*n!nrc. 
CLEC proposal as providing compensation for "phantoln orders"' or for iur ,re ofilc~'i; rh:m 
CLBCs had actually placed. That was not a fair criticism of rlto alterrr;iit. -yrl*i~frss;J 

stij3portctl by ;I liumbcr of' CLECs, and the use of ;I t c n ~  tli~at run he iir\crikt:d 114 

j?e.j:jur.t~ti\~e did not shed helpful light on a difficult issue. 

Turning to what is more directly pei~inent. Z-Tel ~totecl itr its brieT tllitf r h w  I \  ,I 

difference betisleen providi~:,o all CLEC orders on an average of' 2 ciri!% \ cr:iu\ prctt ' tdi~~ 
tlwm on an average of 3 days, 2-Tc1 is correct, hilt i t  is aIsn crsrrect tl.t:kt tiit. Qt"41" 
xontewtint recognizes this issue already. The problem, if r h m  is trtlc, Fh th:u ~ h c  Qf'Al" 
stopsrecognizing tlie difference at a certain point. The coiicoptz~rxl st-nwrx khai the QIF":\rIs 
does so is sound. In oscler to reflect the volume of CLEC business. r i \ -~-  QF5IP ~nti'st I ~ I ; X E C C  
the payment someho~v volume sensitive. Otherwise, if: C"I,EC l r~ ih  5tI r t r i l r ~ r t ~ i )  
order!;, ( b )  CLEC B has 2,000 montlily orders, (c.1 rlic recluiscd intcrt-:it t t ~  hc arwt i% I ti,!! 
or) :Iverage, nncl ( d )  the avelnge ir~ter\;nl Qwest meets fix koliti i x  2 <fit?*, rbetl I;il\t*ct.t 
xvould make the same payment to each, even thuug\i CL.,EC' IH tta3 t.~perretrct:sf i'irsti? 
illore occasiorzs of delay, lengths of delay. or both, 

Vnlurnc issues make i t  necessary to reflect somehots it\ tlw paynicni ~ r ~ j ~ ~ i t : \ t i i j ~ ~ ~  Itfry 

number of occurrences involved. 'The CLECs nlho oppc~st* the QPs4Xk's trtktfciition 
implicitly accept this neecl, but they do not explicitly ackriatvlctkpc it. ixx this rc;t;irif, ttkcrc. 
is scrriie irony in their allegations that Qwest's npprtrt~ch irnpropcrly sceli,~ tcr ilrtrirdt1~1;: ffrc 
concept of occurretmces where it does not fi t  rtlatilematicalljt. 'T'hc 'f~etter' :rrkgumcunt ; ~ g : t t i t s t  

Qwest's approach is that i t  fails to measure both the nurxlbcr trf i~~tlii-idu;rt r n i . t w 4  r\nrk 
[hen to assign a severity level to each of those individtlal ~r~isses. Th:~t i h  wtlf~au it taligtlt: cfcr 
in n perfect world. 

No CLEC who objected to the QPAP's 100% truncation tot&  his rack, Z;;;izlrl~*r, i r * ~ t  i t ~ p  
accepted the n~athematical anomaly wit21 which the QPAP hesins, they c . i l t r w  irh%~c,rt,l $1 

truncation approach as well; i.e., to c111 off Q~\~est's crrittinucck t t w  of pcr-trccttrrcrr~~- 
b:tsecl thinking on a measure that does not tell us nnyttlia~g irbrsut oi-vurrrscci, 't't: 

demonstrate, if a CLEC has 10 orders and if the avcr;rgc (,)nc\t intcrvirf f i ~ r  $&err $138 ~ j i ~ * $ r ;  

I?,? ATR'T Iiiitinl PAP Brief nr page 26: ELfTl'imt. M';u~lct/SO LItn11 Initi,it 13-if '  ar Ji,ly:' *: t - i  
lriitinl PAP Brief at page 9. 
'"" A'TC(r7' Inidal PAP Brief ar page 27. 





QPAP Report - -. - 

is 2 days. xi e have \yay of' knotiring Li\t trut ~ V . C V  C \ * ~ ~ P I / E ~ C I I  i ~ ~ f  I X !  rF x -FG ~i:tttiB$:-i- -r:! 
possible ones) n~liether each of the 10 tv:iC, scrx zd in 1 ii,t) i. o: i t  L* ;rcic LC-"\ tit rrx f cbrs 
\vhile the other ivns served i n  I I cia>%. I'c't :hi< ii ixcciici> fF~c X I ~ Z ~ ! .  i d  d t f r t f ~ h t ~ ~ t r * ~ :  

information we \i.ould need to knctit if \\ c lierc tqz ; r ~ i ; < x - i i ~ ~ t i &  i r  Er,:i ri. afi; lt,?, .$T i  

correct thing to do if the CI-EC\ are sight. ftfiicfs i k  tu f S r f l  NIII; Z:l i  elrc ~EZE,< -=~ ' :<  , t e ~ ~ i  :;? 

create and pay for each ~ a ~ i s s  rtccuriiirr~ t c i  :rn iiireirli-geixrtt . t i~$rr~ l , f  t ~ t  <c,i%e fh.ir s " ~ v ~ i l : i ~ c - L  
payments for the degree of the m i s  

What we ]lave here is a nerd for iiritlmrericst iiitnprtrir~i,' F ~ I  fit fllti_. i j~t,ti it> :-ti ffv d,i;,e r.5.  

hase to work \ ~ i t h  under [hi5 flilil;isttre. 'It i s  C I C ~ F  ~~E:IS the C+t,I3 L. i - % ~ i . ~ i ; ~  tst;.s,lr % + k a i F . ,  t : ; :*  
arguments for ~natlrrrnaticaI puriry. in fircr pr'trpr.ic. ~itc.r;c.F> , r  ~ l e i ' t c r c ~ ~ t  s l ~ r ~  h,r:tf:lt i~t~ 

These is not a filctual o r  iogiaxl bahi*? fr>r belic.i strg tfatc j t  t-, rt.k?c+ \.itk--cr 5%. irir'icct,~!c :y,ii?i\ 

than does the one Qtl;e:,i propr15~'d. t;a!i~f*I:, ! t ~ c ~ i ~ i ~ g E *  !tiE* tjiiTwr p - 4 3 w . x , l  2n t ! ~  @#'.ti' 
here exist in other plans ssamir?r~l b; thr: FCC. 

It nlay \%;ell prove 10 he ttlc cast: tjritt ihe ;lzlua! di+n!~aii+~xri .*I ~EUD&*%~T* 4 r t ~ + < + ~ \ ~  =tft1:rf 

their extent makes the QP.4P a Icsc cffc'uztit z n ~ g r r i r  -&fr.~ e?; k t r ~ t ~ i p t i ~ k ~ b k  $W~~C%~~%.!?%C t$~;uh 

some other fo~mula mizht. Et-iitc~ce cr3ddrr5birxg aaix~t7et- ;@I:: kifgib q 9 ~ ~ e ~ i f ~ ~ i i f - u ~ ~ '  ri :%ffl,.i 

in that presumcd case, I1;nc gone a Ittr~g %;.;I) fCa xupplc:r%ia:; C3,Ee' ~lal1tks tl?,;a~ c f i t i ~ r t * ~ f  
QPAP treatment tvould be awri'tpricrl:: tt7 detect :ant$ $ra %ARC~$FIII  ~it; t~t~?r~~wrw*: +tk 

have none here. ntz cf~;lll,"i' h\r :xf 3jlpr-$%%ria~e, Hixtt e t c r -  % I , P ~  Zr t i $ < .  3ir+~~'t??d$?t~". 

and any recornmended QPAl+i~hrtngc~ reiluttJng Crvxrtt. t i  -81a*hr3~1 ijc i-p:;i b.4. +-lwwtr;%,-.trr?.c 
during plan amenclmerz~ prrlcew~s, 

2-Tel argued that the srverit~ cf' fhr: ~ r S t I ~ ; ; * q # ~ n ~ ~ ! ~ 7  r3,B g;Ig~=jef:: .,r . + f i r t ~ . , 8 , ~ ~ i t  qv~yrc vL-..t'qi , t  % ; 

percentage l e.g.. percrni of looph iart;rilird kxxs$irsw !kt+t: ~t.lijame$i ilri$&t ti@ h LfpE$r , '~ i i  ;:& r PC. ilr: ,- 

Lo what that stantlard is. As Z-Tar put rE, ~ltrte jk lb 1$~2fq:t;'hetti~ k: ,-'p t t . * r $ : f f 4 t  bwkx%F xfi +*:$ \.rt:; 

a 60% standard by 5 3  and ntihainft 2 t$CF ; .~"r,rnd:~fit V'rp ffr.lr h,lkk@kfi 4 ''- + k ? i ~ e i + i . i t f  q'- 1 e e t  

proposed a p a y ~ i m t  Fort~~rrla ghat i t  \ntd u t~aki mukt* t. r ~fi~&bvi~i'+jtt i t i :  $t:;"_~;k~ ~ b i h q - ? i t f f : ~ ~ ~ ~ ~ :  1 
i / the relative SIZE: of the ''nli?;s*' int.ni\cd,"" C't.r , t ~ t  tik,~.de ,r +~iil;i!~%i' pw:: 

Qwest presented nn anal?-sic trct karppori u,Liir-rsi rhs4$,t fklc i.. li*i v t r h V r - . - i $ -  P I ~ ~ I ; ' ; - ~ Y ;  y v  i tL!<,% 

exorbitant payments t r )  C'LEC\, Titic ; 1 ~ i ~ ; i g ? t ~ - ~  ~~CIMZ; I~ I  $Eke%: *)i~i.li:J :, , rtj'raf, ?% 3 ,- i ' . i+ ,+ t r  

required to pay in esceiSs tsl' tilt 355'; n:rlu-ran! t4)!+t! cilp at; ;tic; re.;;: 5 i . i ~  : ' r : ~ * i i g $ t  ;?<a+ %:( f r .  , T : G  

February through May 2001.. had t 9 1 t b  QE"l/' kcra kt;B!- ~YFZC" I  5 ~ .  %: ,:; b P ~ - ~ :  :th:: i.,fi ,..r 

considered this result to be par-riculnrlj CtFk*ei f~ i~ ,  c r t  ut: i t i~~x~ 1J1- i~ 'g '  .. :- iif;'re, J:  :!;L ! . * $ ,  L. 

' i  it met 929 of a11 pcrfctrmu~lcz rr:nnrfar~il ifak~rtty ahat pvtsrq3~~i. f>rr, , ;  .$ .tt -.\ f a -  kg,? ;!, ;, b 
Tel's witness distlairi~ed "ip~fxm for tiit. f~arii.;~i:B,rr rtrnts2ri:t 4 ,!8it~*? : ~ ~ , , i j l ~ ~ : ~ ~ i ; ?  $ 8 ,  i D  k i; : I 

cornmlents r nnci bawd on whi{:h Qwe.;r p d ~ t ~ r i ~ f : % f  ti .* ;y~?,r?"u~~;-, i itii- i $ i Z i i  j 7s.; ..$ .:,j.i C.+X L i :  

hearins?; that the weighting prnts i~d  r-fl.~~tt!tl ~pittbt:~ S C  i t ~ ~ ~ ~ ~ i , f ~ ~ i ~ ~ r !  , u , i ~ : i i ~ t ~ ~ ~ ~ . i  'J r;  i ; : j r k :  

Q~vesl's reply brief argtred rha~ i]tc f3&Y i+ff+?qiif y $>$-$11 t Jv!, :.~s I::, r:lk i.ih"?: $ I vi?ji:.$IE . , 

:;-*<- peribnnance diverges nlore SPcstta tfac rre<lrslrerf rt,iaktt~il' ~>.i :( ,s ex-.~:~ :,*-I ch.: 7;i3qz~ ' A -  5; 

'"I  Z-Tct Initial PAP Brier at p:~_rc I2 
i 4 Crtvnd l n ~ t i a l  PAP Brirf at pap.; 3: 
10: 

Qaesr I n ~ t i a l  PAP H ~ i e f  at pagc,lt+ 
I . < *  

Qucsr  Inlt1;il PAP Rt-ref'at p a ~ c l l  



difference bei\ireen the QI'AP and tllc Z-Tei prrq?cr\;tI \%;,ti, Jrtlt  ~lrlr r i ! '  $5 h;:tt.ie# if'rcr~' : - . I  - 
' .a : 

an i~lcrease in payments. but rather how fast tfmr ir~~%re:tiie x ~ c ~ ~ l t i  r l f i i t i .  

Z-Tel's reply hlief argued t h a ~  its \t.it~ie~s liatl nor ~ ~ t t t > i i i t c ~ i  f r 4 ~ 1 ;  %-'Fei'?. F C C ~ ~ E E I ~ ~ T ; : ~ ~ ~ ~ : *  Z 
approach, but had only recognized that the ~~nlixe\ tc* fw i ~ ~ d  1:: $4.. pikif:~-,i:~! t i i i t ; : ~ a t j ~ ;  

could be changed to nianage rhe degree crf difference it1 r)ii>E'ili_liiEb !ti,': i t  G I * ~ K I ~ ~  r:rbtkitt:, 

in co111par-ison with tl~ose of the current QP,~P."*' 

Discussion: The dispute between Qn.cxt nnif Z-Tef trtor tt.rr% itic,:;t;irr ,Stt3 tri:r $-hit:. . . I ;  

the correctness of Z-Tel's formula in capturir~r rtte >t:\ t.%nt: o f  r:rrsw< eif ;a : L .*-$ c Z ~ W I  kGi:+~ 2 

measures expressed as pel-centases. Rrrtllcr. tlrt" i)rc\trlert7i ;ip/s~~dr' Re it?h~s thc t'E1Pf' 
collaborative negotiated payment amounts that tfid tit,\ t r w  i k i x  triinl.rtLt, ;rrr{i .rg$b>shg FE 
110\.5~ would have the effect of sisnifioantly increii%irz$ pu::rncnit ;~ri~.ruFab l! %t2*id-.j +Y 

inappropl-iate to graft the 2-Tel f'r,riiiul;t ric prLt)posed im~ Rri+c p~~511ctit; u t i a ~ f i ~ ~ ~ : f - -  

negoaiated at the coliaboratiie. Had it  best1 clc:kr &hcr~ th+rf rl'iii b w ~  f:e~i~ff? Ji).)tYl;iPEs 

would be subjected to such a f ~ ) ~ ~ i i ~ l ; . i ,  i t  ih  f t ' i i \ ~ l l ~ f ~ i ~ .  ~-t'i 'f ,~i$li tb\-  i c \~~; l~kel ;"  ~ f i , t f  t.$cxi 

would riot have agreed to those amount%. 

It is true, as Z-Tel su~gests.  that irrsetlitlg differet~t ":\"" ,rrrtt "R" v,tf~ke-l iut%05Jre ;igx;rtwi;,: 

could substantially moderate its inrpact nn the tclk31 p i ~ t t ~ r l t * .  fiteta ftcltnld Irc p z i \ t t ~ ; ~ ~ i  
under Qwest's approach. NevcrthcItsx, 2-Tel imilr ,I spvrific pntpt.*:"i.i~F tl~at Ir,t<, F~prri 
shown to produce results thrrt arc?: 4:rl atrl ot ktepiarg wii'rr "rht8 ilke$k~hi:ktrelc8~ =it tlxc $3- PI" 
collaborative. and Ih) beyond reasan in their fî in:tnr=inl ir~rpirit. EP;\ti rt~:ie jt~i_lpr~hti i r~? :  i., t 

far ove:-reached in its fina12cial ctrr~,iit"i~~iettct'~ ir ~tspt~t n t m t  $-ttt.,zi < : ~ e ~ ' ~ ~ i % t ~ ~ ~ d t t ~ ~ t >  Zrkr 

adoptior.r at the present tirlle. .Ah it did, hit15 ect:r, the fbrxrr'rr B , ~ F  Tq_~iiB&c~icx~b$ f$ff ;;ip ck~~&t?\ '~i  
on an ongoing basis sliotrfd consieter t5isctt1cs thrrt: ii>ciutir% WF bnTr~ftIt~~~.t&-a,* ffit* 

correlation Z-Tel secks betxxpeen payrrrcriC5 trn$%~f ~tVx ' i t a f t f )  tri: ~23.tk-+.*7~, rk b~f~ :b : i f  r~b?sji$!r tt.$:;rlr;;v 

the total paymerrt expectations tktt c:lrr?c cmt: o f  Eitc f'SEE3tv~~B";,r~h;bt .dtr p$&~~;$:,:-i, 

It is not reasonable to esptct the rttcorn~t~;trc;rctat~~krg tsrl,~,i?ic f~e43' at) ~ I J W . ~ X + L I - C  !FIT: 
QPAP's payment ensine tvichout the aitl crf irrpk~~ 3 ~ 4  a,erfllittdi?t F:tnit:i rta?; ii $3. Jr t.-:",;zigt,+ 8 , :  

interests ix'ho wotlld be affecterf. In orher );1Ct1ruS%~ t-ipet?i-cd~tFccfr i'~-1:r,t:p8gi+kb ray!  kp:%.~$r rs; ~ Y C .  

not looked on M-ith favor, In this @;rst.. the b ~ t i t ~  ;rpj%rt:.ti!\ sh $I]! a!l~rnr;~ :i i ig$ ~ ~ ~ ~ ) ~ a i i c ~ ~ ~ + a ~ ; :  

to be made in a forum better suited to ,s:i full af'lct dt+tailt:kb t.i.rtrstli;,ttb~~n re$ hs.ti-qy ~6rflcg~rt~:  

foim-tulas would affect all crf tttc pnrti~iptm~.c. 7frc t'>'t.rt.~ $ir:;ip+.,,s! grd B!oa"b;t.r~~kv:$ 

provides an adequate mcari\ to dctcct anti ~,%tr:'&ftik pett$ p:r"B. l t t r > , t ~ i  -7.2 t i ?  a;;isc,i/ti: z 

rneasures expressed as pelccntagcs. For tthr fktlur.~, tJPAf" r~+ i : : u  ,tad , \ : ~ ; ~ * r i s t t i r ~ * r ~ t .  

procedul-es \%ill pi-uvide a suiaabic pfscc t'cW f:lf! 3uharr d?wtll: +tihi . b : - * ; ~ 4 i 1 A l ' i  .i'fi-irt i r b T I X W ~  t' 

adequate1 y defined 2-Tel forrt~ul;i. 

VIP. Self-Executing Mechanisnl 
The QPAP provides fa-  sclf-esecrrti~rg Trer t pa?rnes;sih f i r  C'l ,% ,trig !I\:: :' 3 ~ 4 t  i~t,*gx;k-, r c r  

d r states in  amounts that art7 hnscff trn roton~hfa prlurrbtettt kc ~a't"*~"arbif.. ?,P:Y~~-~:  ~\c.+:"::l;i.?~,i ~F:T. 
Tier I payments to provide i.trmpeneatic.rrr tn C'l  1% ' 3  +it:& t * ~  p v ;  id=. ;*r.l ttttti~~~e., a' 

'"' Qwesr Reply PAP Bncf :ti P;I_PC !S. 
I ' l i  2-Tel Repl) PAP Bricf ;it pt~ge 7 
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incentives to Qu.est; tlre Tier Z pa>-n.talr- ,izliflt,"ix 9 . j ~ ~  c>cln~.i : :~ ,~f i~s \g ,  ::d:ijf I h.,~ 
payments under the QP,4.P .;:ill f z r  j~rct%icic.rf ;ltctr&lfi; .fniC ~ i ' i , = c  ",a :if s b 5  .,x rzclhr;~:; ;Z #. 

I Qb sho\ving of harm. In each rnrx~ik. p:r_tliter;t% u,:.lrf& fir+$ I k e t " r  i ,  F i ~ t i  .z~:i $+-, i L t .  

ores those. up to 1/13ti1 of the y~:tr4:~ atiji~tttlf, st$tsg r i r  'fpc; :1 4 " -  G~-6i.e- rl* % -7, -.- , : .+ I+ i s 4  i 

Tier 2 wonthi\- amour~ts wrruld rcAl f<~rwat-d [ti~r i - ; l ; t ~ ~ ; ~ ~ g  - .  &\ ;@F%: C ~ I ~ J ,  . .: ~5,~r.: i+;ar, t:l$?lt.l~ i; 
19') the annual cap. \jre note that the c;ip :ttrJ tire p,t? raaer:t> F I ~ ~ ~ A - F  b~~ %- a,ij7, .%r?:".i** s L - + .  

Qwest's brief added a di.;putc re~cdrrriark pn.t\*itrir~t.i 3pet;"i ikr2k3'7 . ~ ; 3 + a  .W:'ig r c  rh%- .G % )gr i* 
It kvould allou. the genefnt SCAT dihplltr" re.'?ir$t~$iorrs B C ~  c ? . p ~ ! >  , h:tr 1 yJ: F!i ?QyCL i - i  ; - B :  + ! 
disputes arising under- QPAP Scctian+. k 3 3 ,  t'.,'..;, : 7 7, 1 2,i-li- I ', E .  13-2 s t * :  3 "- 

" 7  z .&*" , ELI/Tims WarnerfXO Lrtiti-r <;rid h a t  the l i r ~ > t i ~ t ~ ~ r ~ i + <  t a i l  K!IT l i>j'-i$' -.ric~..~::. : - - ( - -  " 
& ,*-., , '2L3{<f: dispute resolution provision% u aufil itppt? bc:~ tilt*. t.f\tgkitrxQ r ~ ;  t;+4 .- if%;*: . i r *  

the QPAP get reholt.ed, EL,lrfr me L.Ywmx":rU I_; t,tfs g i  ircl twld ~+;%11ler:;' .%ti 3 *-  kYv 3 $ .$;ryn:-: . B - 
be resolved under the pmvi'iirdktrx trsf $Y-ic SGh? r tv "illis I~gk%Ft:i:bBc sz*r .~; i .~%*:tpi 'cefa-br :  

agreement.'"' 

AT&T requested thnt d ~ e  Tt?u;tn phrt fa~xgri,ipa i.cpi,tie .it f~rab 3$~1l" i t  p o ; ~ ~ c i ~ l ~ J ,  &.;r ;i.-r 

dispute resolution p1~0visj~1.11 ~ f ~ r ~ ~ f l c i  apply TC% :~kh $kg 2Jfxc4P. F'IQ 'ii %b: stl. f t r '~i  i ; * 2 t ~ g - ~  -i:j;: 

by  west.'^' 

Disciassion: Qxvesr ilac fii3t pwqx.%?-crf ;z <$~-.PJ;&~P ~c,-'.:*!gj&:p :sxr% i:,~:::cr~, t91r Qj%-+ 1" 111 +fii$ck 

that involve QPAP kecli i~tai  nrIte~ @r;m tht7;.z i t  li::l.u.s$ kli %4 tqij' p ~ w a j  -p,~':v;. $:%& !+f$tg4b$k 

included, require some t ~ c l t $ d ~ f  dt%b il~~itlclfekx~b:~t; rg,.;p~lga!isl.~l $ ~ I ~ , I ? , ~ :  P ~ C + - L $ Z $ S ~ V P :  ggr+:$kBxs.i:~ ,,gss 

rlat necessary i O r  :ipprclpr'tn~e~ citr,tslgttrg $he i~td?.&~@t; F)P rPz.2. 'q-&; t r ? $  I j f '  i P ,  i,arr F:ir 

inte~preting what those ~)rfivi.*iskns a1c.M-i irxr J k ~ r ~ k  i3e.h;.$ .;&a Y I B ~ P $  See r:irv.i$r:;i$ B $2 p.s$!i.trn: i 
differ. Q~vcst  jtas ecccptcrf fire tl%e: <lC :ht: gerrs;;kS 5Ckt'T r,Ir-~"it:-c v y s  & $ ~ j ~ ~ ~ * r ~  v:;l*p.hlr $I-$ 

the specified sersiclns. Tht~lc t trat  i*.~rar. &;tat. ~ . s :  ~tp$h<.'6g r . ' l \ ~ % : i i r i b ~  y + t t l  * +fc r r ~ : ~ f ~ p * , : i  
i i  - disputes, althnugfl there rrrx se*%wzr hvt < ~ ' $ $ ~ k t $ i $ ~ ~ r ? t  'i%'awz.?8 r\:$;%iz$~~*. ,T?T .ch.z:lt. h i &hit,. i : - 

ni111ierous or 1110re sub*,t:inriaS rvtlen appke:""li 1') ~%$x-c:  3% i ?? f' '%~~ttitq:, ..5 &I-;;:! t ?yk*,l, 

preclude cljsputti rell;crluritrtt itr ;~.rlXt i t t ~ ~ t '  cr-g? tr  tBat*i~~-,. r * l  A W ~ + A ~ ~ : I ' G ~ L ~ .  $F&:I~'?:  i t  i r : -  3?>4< 

14- f)\ve,it Inrtrei I5cZF' Rr Et  , ik yas:r 
I Y P  Q~I'C'SI Initjal PA$' Bt!?f ,it p&$c Eli- 
IW  

Q\::eal Initidi YAY  l i J r t ~ f  . ~ r  p,ryc- ! .- .rn.i t - i  
3.1 

CJue\t Inru,~l Pr\F Brrcf ,ir I b - r p r  -'r 
'" ELfn'ime Vi"\'rncr~YO I:ralr Kcpic 9':%!* ft':*;~: ;; p.;" = f i "' AT&T Initid P!ii* Er~el  at j w ~  '6 
-i is - Q ~ e s t  Rept! PAP Krtcf ai jr:iFrr q4.  



Q P A P  Report Oiqf~rkz*r 2, ,SCI?li - -a - * - <  - 

of their intercontlectio~~ agreements (i.e., the unique disptrte rexc12ittntt {>rot i ~ I ~ ~ r r s t  ~c r l  

interconnection agseements sllould not appljl). 

AT&T's recom~~~endation S I ' L O L I ~ ~  not be accepted, because tlrc Tcs;rs ;rpt.ccn~cnt rvitLi'+ i r e  

dispute resolution procedures that are ;I fu~-tctjon of Texas Camntissit~tt i.trr~ceJriu,ti nrirf. 
and therefcu-e may contemplate steps not tlpplicablc hefcjrc the cr~r'ilrni\\ii,r~u p ~ % i ~  +p+dt~>: 
here, 

B. Payenerat of bitterest 
'I-he proposed QPAP did not pro\ ide rbr interest on late <l)f3,AP jzay:r\t.sat\, i,r :>ti $,I! ttwtxl., 

that end up bcing defelrecl to a later period. Qn'rsr a p e r l  tlr;tt if'ltcrehi itlr thr kmf -yc*i!' 
Treasury rate would be appropriate on late payments. proiqi-iferf 11r;rr ti-ir" ~,stl.t: t3k: r l i ~ t i i i f  

'tfJ . . . - apply to overpayments and to nnde~pny~~~e~zts .  A F dc I' r r rk t~r i  ehi.. ~t;rtcmearl~ !%is! 

observed that Q\vest had offered no provision incurpornring it  i ~ ~ r u  the @"-\ix."'. -\Tti3 
also recornlnended that each state's statutory inrer-cst rate be irlwrted i t r  !.ivrhi t*f   kc UWC- 

year Treesur!/ rate, which AT&T said wrn likely to be low.'"' 

Discussion: Payruen t delayed is certainly paymer t t  pnrt'r:dty ~tetried~ :&er tht. tir~kr t ;eltire s $t 
money is considered. Qwest's proposal goes only pr~rt of Pth: rc ty  iitPJf~'.\ ttil* 
problem. It Falls short insofar as i t  npplics the Unired 5t;;lkt.c t"tcrtr3rt~ri~et~t~~ ci- ! ;~ c 2 6  

znoney, when the value that must be replared is ttliit of 6:0~11~tct~ii:ni ~ ~ ! ~ L , ~ ~ i i l t ~ 1 t 1 4 r g i ~ t i ~ ~ 1 j t ~  

entities. Tlieir cost of Inone,; includes 3 rrtitr of ct l j~ f t>-~ 'tottg-1e1"!1t% I ! C ~ E +  ,tilt1 a $ ? t * R - t ~ ~ ~ t  

debt. The Utah Cornrnission set r~ cost of munc.1 firr Qttett t tls 'k%i..tk ill '*!,t.!" b:i$< 

case (1997). This rate shall be used for rile ptrrprrsc. i ; i~~ , . . \cs iht t  in  ltPiio ~le~'liejtt. i>t3rti,l* 
should provide for such interest on any pctyl~rrtts rtct.ivcif 1%; fttlr C'l,ECiz or Stitt;: ,igfci: 

the date due for m y  reason. 

C. Escrowed Paymerzts 
Covad objected to ailowillg Qwcst to axcrici ctrrrcnt $%%li?hcD1D stlr~t~y;tfia~t~* d q t t r z r r & ~ & *  

exclusions. Covad argued that Qts.e*l stlcrulcl cilkk?t %L;,vc pet; ~ I Q I \ E ~ I D ~ :  ~ t i q ~ t k  
411 

resolution or to make paymertts in nn itrtere-xt~hcar% cbc~q%t : i~; i i t t t$~t , '  f l id~'~iq: e i - f ' t ~ t " ~ t  

to pay interest, Qwest objected to being rcc,:qtiirt.d k c ,  pl;tcr" fktbtr!r ~ X ; I  tribhfn $ 5 t 5 r 1 J t t ~ : 1  

dispute resol~~tion."'" 

Discussion: The provision for irrterest. nbsetti, einrjct'rw+ ihbtrut i t t t u $ i t h w a r i t l ~ r t t ~ + r z ,  ~e*rth ;i 
the issue of the time value of  money for' t h t  prr.st(na, bccertlw .iktwr@ t i  3 \ 7 4  ,kt p$o;.%~*t!Y :I: tid2cf 

for concern about credit-worthincs~ it1 rbc ~-aw: t t f  Q%%t:%e.. FOmict~i', Baq:~:c * ~ : ~ i & k  f.g t ~ r r j l  

harm and some poteritial benefit in inclurfirr$ :t jflf~k:11*~it>~% t6't:tt w _ ~ ~ t t t i  ;tBSt?% -t p * x k t j  t : ~  
reyuire the other to make prtprtlcnts into eszmtv ~~kvs -c  t%tcr uct~tatS*~sr;te p?,ret! i , sb t  .*fr,*:'c 

cause. perhaps on gouncis sin1 i lar to thxr5e prtz\81ttcif Fr\ r?sw Et;;~ifiig~rir Z ':!ztrt?i:q~4"r,ri: P _!+.it-: 

for cases of conznlercial uncertaint)' 

''LJ (flvt'st Initial PAP Bricf at pagc 79. 
:it< ATLGT Inidn). PAP Brief at p:i$c 113. 
"" ATkT Rcpl? PAP Brief at pitge if?. 
' 07  Curad Initial PAP Brief at pitsc -14. 
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1. Hnihial Effective Ihtc 
AT&T and jVorlciCom aslicit that tkc QPXP ~ ~ < - C I I > T ~  tf$'c<k~it' Z;~ts- 2 --%,fig ~ I + : x - .  rc< i -~k~ ;  

co~i~rnissian issues its consuttat-lvt. repot?. The p a f  cf h 2 ~  r ~ c . c ~ ~ z s ~ i t ~ t ~ u . , ~ ~ ~ z t e ~ ~ ~  r B + gw; i ~ z - l : ~  
+ >J, __ 2- 

backsliding nxhile the FCC consitfwn ~'t Qwvcsf 22 i ~ ~ p $ i ~ : : ~ l ~ 3 n  - t,%J. F $ Z T ~  %YAB~:P:F~ 1 

Utah and Covnd also nrgilsd fc~r ntsl;ri~s tttc QBAF t.fT&..rgt-g ra.;cnti~i-:; r lat~zrt l ; i rccl~ ' 

Q~vest proposed rhnt the Q Y A P  Iw tffective $t;il@-b>-\$ri:g 8% ,t.+8e$~e di-tc2 5% Z:qz3 f-+licr_: P:,C i.i1:7' 

receive FCC 27 1 nppro~nl ~ I J  6acf.t; Q.i.;~et f r i ~ , p ~ ~ + J  $Epiz : I ~ $ c  k i ~ p ~ t ~ ~ i ~ , L :  1; &fergt! at;$: 
QPAP 2s  a nienns for ncsuring wmnpfiancc ;$fter i t  gcv. krrcSt i i~*?*l~ii;c51, .9; 4 *kt:$ F*~:s..it;~ tber.: 
are sigr~ificant issues cc>nct.tning rhc ~r;rtur;tc+~? iatitl~-a~*z:? ?PI ttrc .-E.V:~; ~ ~ > t l ; d t k i . , ~ r ~ * ~ ~ ~  : S J  ~~3::~ 
its application unclci- st;ttu I,ick . igik~xgtip~ I jf ~lef;:y*~;s :fl E I t:j:c~~i,ii;'~~(ili~C~~z.z $$;kgs? ..j j, i t:;, =( 

the QPAP i x  self-cuccining; i r  rlvE eve32 FCLI ;TA~ i_3-qfr$i,t~gli; $Js r t - - t .  <.$:J :i:.;; : * 

CLEC hat; c1emoiist~itt.d that it~c Ii3w.t E I C  rint i't' @-vg- SILI?~; c g ' z ~ ~ .  pFL.-"r.k~,l.~ ~ $ 5  I:=.::) v : * ~ ,  

necessary far. a cornnkissirrttt t o  cnlrrpeE atrt. :r~$t>i>%i;?rht$ft $Pic $,$I3 &F\rp: 3 ~ c ~ " p ~ w ~  L i t <  nr a ~ r . ? z :  

state la\!*.'" 

Qwest also said [hot there Z E T ~  \ttfft.=kerxt r*crcffkrki. t aLyr  ;1&.$p.+;~~g 2,3%c.:, ~ * ~ s ~ ~ y > i ~ . i : * k .  .,:* 

pending FCC' c ~ ~ f h i d ~ ~ * : i t i ~ > ~ t  ~ l f  ;t 27 f: dl~j~$ic~fzi+-t)z_. 13% q..1 %,ti:$ t jaGrf  ~ i ~ i i e  T; ci, .P-4 
opportunity fo~. stares nrd %I-ECr r 6 b  :sgplrfe~kret~ I I * ~  p;qhi,is:k{ s ~ B ~ + ~ Z ~  8y2 &%:.-g r;;.'ih~;& r&4~y.  %;rFi 

" - 
evidence thi~t ih c.trr.reng ~hroerttgh I R ~ T  cf;i@ f&3g $ 2 ~ ; ~  .;at% p t y > ~ ? z t  i:+"::li;~qfti.; jr* ?;&v f-Cb{* 
@vest ;llso argueti th31 it wiik i~~kxc i t ~ t ~ r c  %bctg~ ~&i~,g~z?r B:~,c~;c;.J~~ ~ L Z P  +rA k~:Lh,;3.Pi.i~ii y;r'; 

its 27 1 app1icatiul.1 is  ;wrtc$lap EqFd*re $\zx* lT4,:. ~~.;CIT,$ .r$ts+ i.$i~tt 3 ~ ~ 2  '*\: zI,S +- i l~y+- i :~~ :,.3 

arguing thzi the Trtcsat~tttnanrc;~gr$t~~ &G:B - , + k  $*r-*i+= t;~a,cb - , 5 , . ; 2 ~ + .  s . ~ ~ ~ : ~ , ; . : e ~ ; i  :,% wrr:yr-,q ,chz - .  
executing pa_vrnent pcctgT;;Pn$i.- ' $fir.;$ :h't%ba .rkki,ii*,-~cd 3 q i b 1 7 ~ ~  ii_ ,=a :iki .:,,ti;+ gt:.ae; 4&. g .& . 
consent to ilnpnst fhc QEWP ~~?~iacr.~fE) ~ ~ - & ~ f  $#2 aiiiltti.s'~+:~l; f ~ ~ ? * , & i  ,, ::& L&<; I; S ~ V V  tb:; 1. 

condition it 1ra.s pjaced on j;i% I ~ $ F C ~ ~ P Z : ? S ~ :  36 $ T % - ~ Y Q ~ ~ , < P '  1 ;s-: <C* ~ r j l  X2. ~ : ' h ~ z ~ $ t 2  :% ;+i4pC1!' be) 

InterLATX a l ~ t h t r ~ i t ~  ~ l ~ c f e f  kectrr~g? 2-7 T: ' ' 

ELT/Tilne $XT-'ar.srtrf%(.f /ji;l;Z-i iq,tid ih&$ ~bt,c I ~ . ~ s E ~ -  ~ r f  .~,+g~.;rr?i i i -+~pc.t~' i~ tk;hc~~b.iiz. i n  ,re,$$-: 

instiiuiion o f  thc UPAP rt-at iiii'ift t~;~~cgt;k:Zi, kts. ,P~L-$  zhy %?ti * ~ F ; ~ I F X  ;:..-i,a  EL^% ::ii, ,GF$WT : iq:; 
*. 9 ' -  SCAT% and ~ h c < k l i \ ~  5-t>:l*stj$ljwe:* ic - rite $I#., t, x ~ : r $ ~ 1 ~ $  $$$.iris at e+tts,:ijj~ t, . ;. txk El:,,( 2i.p -agh;;q 5 .  -. 

or cndurscrncna iaiirtr? fjxu,c-%aq 3 aytg+:otr;cn$ ;I$ qjeJ2 z2@*=%jb 1 B 8~~ :LP t ~ ' + : ~ ~ + ~ i , : g j ~ ~ ~ ~ i i ~  h n  

the le~st. ELlflrinte %Tsmc:r-4F;i 3 *f,lb tg&, ~5%: ~ , s r ~ ~ t ~ : ~ ~ ~  ~ ~ " $ 1 . -  +8;ih$3 r+-:;;qgri-:' kt?::;: 

repons of p;t:;rrwr=llt> r$ta,u9tj f t a ~ l - e  ~giii&fj f5L.p ttJY :$,r.?.,\ 2; P.qi..u w .:tirvi : -. t 
earlier tftnn 77 1 aj~prt~vu3~" 
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under their own nuttlni-iry. The isriic m a ~ - ~  ;~~.ctirn~e& bfr~iC% ;$ % ~ I ' I ~ s I E c ;  hf:~: e i ~ * t l f i ' h ' ~ ' x ' k a ~ '  , 
si10uld tell the FCC that they consider tile Q1!-*2ili ~ u f f i ~ ~ ~ ~ . g t l  : t i  : ~ E L T ; ~ T :  ~4,1$2 p$gtr;'ii," h?:e3: .; 
standard ever1 i f  it is not made effective pt.~c,r' tck FCX" ;ryyti-n-v ,i;E ix: 2" 1 d : ~ > i ~ ~ ~ ~  I: v z:ziri:r 

In that contest, we note that PAP.. xverc not pttrr of the i';tf~r&-.t~~pc L" ~ E C F  R:X' + i b . j t , ; . m ~ - :  
wese being addressed in the contest o f  t~~edi;ititm\, nrbifs;iricsnh, 3 t d  V i  i*f s31?!3: c r : -  ".> - 
participant ilas cited FCC support for mch n thing u~itsfde rhe ~nlotc_'"tt tuf  2'2 .I~;"F-=. .i: 

*T:-~+.i 2* The very reason cited by rhe FCC in suppu~t of rjir ;aiicrp~L<?~~ $4 f " e i F . t  b. :B;S- *- - -  
assurance that local exchange niarkets tsitF rerrrc.tirl open &Xcu Q&*err ht14&i r c i l e : ~  i. i j > '  

power to provide in-region interLATA service. Gwen d ~ e  rdr,.aur*ta,ibSr I*.r:%- h~ l~ f2*n?  - i r  

operating without PAPS in the pre-17 i cc?-11-trxt anti pit art r/rr pi-p/~~:~i;~- ~ r i i i k i i  PQ 8fir=r:5" 7 %  

is losicnl to corlclude that it sflould hccort~e effvC!iie IE .~C@ i c ) ' q i~ l~ l i  .r$67f;.e', I%* $Fir F i g  C,: 

when the QPAP proposes. irhsent sptxln3 ~ i w ~ m ~ ~ a ~ r r t z s .  
L .- - The only circumsrances ciied 'isferc hy -the Scrt- hh.ii<tr Xc1,t--~-%,4,,1 $$&Ti. u 3iq.b ,ai.ysrr,i 

that there is a risk of deteriurarin~ purft.trnzri-fire* Iit"r"&~ihz Q,)a ~-i? it ,t:n ,fi~~~4edlb t d~awd 
record of more ndcquatc perf%rtrr:tnse &.a lftc FCC, i%it l ie-  s $ ~ W % ~ F I ~ !  r t ; ~ ~ % =  ;@rQs:', 

performance to drterinrr\tc, r'qt~ e ~ t h ~ r  %p~~git l  I t r r : ~ z _ t ~ s t ~ r ~ b i r ~ e -  t: ~ ~ : 1 1 ~ ~  i k i ~ c ! .   it^ c ~~kil i lpi .~:,  
there \irere no claims rhat Q.ri+ehr'ic x\'hrrlt.s;tfe ~wd%.r;$rfirti~e $ F I : ~ L S F ~  Ft? dr'bli:' t i$*  it*! 3 Ti416$Tzi' 

that i*~oulcl require unique w special ierducrntr=rrt.<, ?r&r+ t t ~ k  r:an h; t~,tiJt?$,&~~+J W! 

requiring Qwest to Itlake rhc QPAI' rfft:iti~, ~ontilau~%~,-r:irnecl3ktc t\ it.h ici I't'B- ,tpp$~fi;,-;l@~w 

There rernains the issue nf' .rl.kt?lhr.r Qk~aesb rti.iz"r&drf ~ q ~ m  p.7t8ii.i~zgy~.t~ic ,tnd ~*rv+gis:c;i 
payment levels bet-weej~ ncm art4 ixtly gr-;f%r~ (3% T? k iq~qt tv i~ :nL  Tlli,t$ req i\Wi$'i:~i!r-~!,tk1eG~ t 

sound. It will provide focus tta tflc itzrckirn pce~~fr~ta~w l i 1 l i Q % l i 6 a  fkzx$ d ,?I, t r f  , : t~:~;=rs;  

to the New Mesico A c ~ x ~ o c ~ ~ c )  Sta"r;f. it %'i.!i ;rl*.n !x "$1543gsE61-j 1% cor~~r~x~id , i ? tkx$  tiv? i':C , t y r  

rhe QPAP reports. tcs tltciz indepc~rdenr ~ e + z r f i ~ ~ a , # ~ i r t $ l  v1S;rrbL I%rttt Bts si~.t:~r,kl 
relationship that exists between the f ~ ~ t ~ w Y l ~ a f i 6 ; a :  %&CY &%,il~i I&$ *ttrjii$ B?w p;$$q167d1.3F., PP?i)i., 

are getling. The QPAP stralnld therefore requrlrs Qwwa  BE^ p).~, t $  b t ~  sr%hsf~fti& Qf' -$6?q% +P:-. 

3s if the QPAP had heronne effeefivt' fzn fJcttl!"rct f , 2 f b k L  

2. "kIera3c)~y" al IniXiaf EEeb:xive ZSete 

ATSLT said that kvhen the QIQaZF:' litrlcdrkre~i c!le;.irk;c-i- r f  +:)biai&4S gkfe;r,,B*t-pit : & ; r : b $ t , z  

perfonl~ance for as mat?y prior rtlsln!f.rs 3% Gre necCsiusp a v  g'via;ii!+; a k ~ &  ,&;rt+i;.,$ :"_LS%III:L 
then baseline. paymzrlts apply from ihtu i*kr%$ t~~tf~ath, t:;i;Et~t'~ IS:% l ~ + , u & $  k% tsj,&l 'ayrr" :4~..:;: 
would be insufficient incentive to Q:lic~'t ~ f f t ~ E  t~ f;iij~$c gt- ~six=c." figat" B't 'C '  xi";'stv+twiy~: gkl.;; 

: ,n poor perfon~~ru~ce be sancti(f11fw23 ~ ~ ' ~ L X I T  i f  cxi i i~~ri .  $,xti; t; C$ ~ ~ 2 . ~ 9  $a?,%: 4 p p t  rpc #..Pi L , 1: 

cli@erent cui~ccptually tTscrnz snc rrcr?~nrt.irfri;%tft$ tilt: t.&'ipS.*wt*.rr i+ ftt~g %:$" X i 3  c - e i 3 A  '3+$.:r': 
:t- 

5 "  

requirements befc~r.~ 27 1 ;ryrprov:ti, 

Discussion: Hri~ i i~g  cieciderl tfvitt tkc QIGiV -~Y;Rsmti'ibf HW Itsisiti;i h,. f~r;l t+-~c-t~r~z+a~ ~ P T T  i.i it&!? $ 

section 27 1 application rintl :bmt faker rt.nrt.tiaar. +~ppt;+ k w g ; > : . ~  I B P ~ ~ :  tics?;:, 4 i ; i l  z t ~ q ~ y ~ t t g k ~  $I:*: 

CLECs not opting into the QI'AY3 Rlr i.t,tnfwt%.nrnsruzrr $?uc~%II; 6% b + c * r ~ i , P  %.. Yll,!E~$V*9$48.l:2" t e l  

start the QPAP payn.lent stnlcnrre iir ' 2 t ' t  (Y~l~$'.iu.c. @IC rird:*.~ ;+liL;~~hf bei. 31 

l n i ~  rei-nedies kGq-p-0prj3tcl~, g i ~ ~ ~ i  %h,bf fzl/.,fjc% ~f li'rv t r i g  $hl; B ; g * t ~ i ~ i ~  _a / g~c:'ii,r~t s:' 

"" ATPrT Inilia1 PAP BricSst psgc 23. 
217 Qwesr Iniii:J PAP BricF at prge S-1. 
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question wlitrtever remedies are applicztblc ttttder thei.1- cxjr?rfig iflteri-fi?~$t~~Ffirn. 

agreements. 

3. PAP Effectiveness if Qltrest Exits fnteskti?'A 3I:arkrr 
AT&T and ELIlTime Warner/XO Cita11 ~\.ould contirtric r h ~  T>f.a:l!"I'.i! rtsefst +E*4ip1!.1t*$a. 

should Qwest exit the in-seaon. i11terLATA mtlr~ct,"" 

Discussion: For tile s a n e  reasons that the Qp.4P ktlowjrt e r ~ t J >  tip clffg+35\7~ trpt>2> rcjigii 1%: 
Qwest into that ri~arket. i t  should ten11in:ltc upark tikc end ,I! Qivtl:>t"%L vttrkht.>rfay t i l  . c L ~ ;  
that market. 

E. QPA P Iszcbr~siolz in the Sd;,Lt T ar~~d lott&t.c~$rrr ltrt1ti~fcf $ . ~ ~ ~ c $ ' ~ N P J # E  

Wol-ldCom said that Qwest failed to adcircbs dtc ctue%tir~n t \ f  Iitrbs ti!:: f.)lKiP ,bi~i-tr$ !>tx 
~11ade a part of the SCAT. \t hich requires cn1rttati3hion ~'c.i?\trlrr;tlii~m +tf iii~l r%.itic "'* 

Discussion: There does need to be snrlre SCAT er?nte.tit R r r  rFrc fJPt-i,f* ,kit2 :!i-crc ~.i~f$r,l,?- 
also be clarity about tile scope of what o CLEC wi i l~  ;In ir\rei.~t~t\$14;ltii'ttt~ab ,'cg&-k?Cirt?e'iaF \ \ ' ~ ~ $ k A d  
be required to elect. Qwcst's \I)-da: cnnrnlsnts tat* i l b t k  xr"pu~? $ k i g ~ i ~ F ~ i  AL$&CV. e F i ~ i t '  

issues. 

F. Fman of Pnynze~?f f@ CIIEC.5 
The QPAP provides for QPAP payments f e z  [.re r3taik by trifl ~ r ~ d t t ,  ~rklicr tiEryii\ t t j  ; , ~ ~ ! t  X \ Y  

check. Qwest argued that it woufd tmC be il:ji~~~i!:icfs"srttclr ~nsirril ~tti'fickc('iag E S ~  $:tbr>t lrft" I rr 

payment by check. Qwest agreed ro cc~ix~trtif a tisfxtplii: i l 4 I  ;ft:-dbi !at"si,ik i~rt2tr IT EI - . ; tJ 

would obviate any concern about the nbiliiy ttr idmtfl: &a+ Ytrak$pi,C1 ii363hi c ~ ~ ' ~ L Z , I C I : ~ F I  t?P !EI;- 

credits."" Qwest also said that the QP.4'13 :ttrt";rxft pnitit!v% fttr 89te  is" PTILFYC tt.iri-few I t r  
- + r  

cases where a CLEC's P,4Y credit esi;cccE rht: ;rt.jat%i.r-r;lrtz t t  i.r%k-e-- l,l'ikp':j;.i,- " 
* . -  

Vlo~*ldCom recorumended that QPAP p;tyt11~~111~ he L P ~ ~ H ~  ka? srrt~lit~lr!) 6 $~ci-i,d~ 4 "  
7. u-*cftrl  

requested that payment f o t ~ t ~ s  be liinited ti% i'fliikl OF ~,'fit;'t;k. t T ~ k > ~ 1 t 1  rff*.r;r .k3ke:\t Bft,rF tFr,*rc i*,: 
i- < 

no offset of any payment:; due for unretatcd debt> trf t"il,t-3 '" + 

Discussion: The CL.EC a q u  tnttn:.c ahnal t tilt: a r l r t ~ i r i t  e ccmtecrst.t. i1~2t' L G  rrrqce-rr P.: 

payment by the equivalent of cash tverw not prtatr:rsi~e, "1-ixcj f f ' t f ~ b ~ t - ~ t  l;f\c ;WYI-F~: .BM:  i? 

would be inapl3ropriate to require Q ~ t c s t  tt.x 0 3 t l ~ x  pr~>/li$:i!fi- ti:! i'%.+gitk., bYr i, II' .?:~ ;+ r%--..< 
CLECs were not current in payin2 Qtve%f for the xrr-arrt. Lint, 6s :.rf ~ c f ~ ~ ~ t = ~ ~  f B.,F: Q$'-"{Ef 
provision is appropriate; it provictex for. st c;r%t~-ccttgrr. ;s'i't*nr S ~ * < 6 t t i i ~ i  i l , B ~ t ~ ~ )  t j \ + : ~ ~  ;t ~ l r  Y *  .I 

sufficient CLEC amount due to offset the cteclilL Tlr~ , l t j * t r  i - l 3$ lk%r f f  rklX-f~rr $\ak~zh f r * f  k i 
debts is not pertinent liere. Tlie cr-t'ditirfs nppm;icit iij[.i~its~< f, c &i: bt1I-r r * . , ~ s - i f  ~ . ~ r k % i < g  P:~C 

SGP3 or interconnection agreenrent :?tly tzxbxet. ;tr8,eraj?:tlkcf$Et t 1 ~ : : r t t ' ~ v ~  ~.>t:::'.f --l+i~i *i 

CLEC must be addressed by thc tern15 of thtxre :Lgr-itcrrrr.lrcc, r l i r h  tlrq: GIP $5- k ~ ~ ~ e - ~ ~ . ,  k t  

11s A'I'&T Initial PAP Bricf at prr2cI.I: EL,Iflintr* %";~zn:.r 1 ';+rtz iizjifr's! f S  'ti" E?lrl ,nr pLr: l: 
31'1 1VoridCom Il~ittal PAP Brief :it pnpc 3. 
23) Qu-cst 1nlti:~l PAP Drlzf at FiIQe 39. 
"' Qivcst Rcpl? PAP Brief at p;xgc 7%. 
<,- 

*-- U'arldCom Initial PAP Brief at p3gr: 14. 
,-2 -- Covnd Initial PAP Brief at prigc 40 



:tgr?emcnf (ccrvering different se~vices) allows offset rights that tvoulci extend t o  rt~c 
QPi4P, the prnvisions of that agreemeilt would apply. The reasoil is that the QPAP 
st~ould nbt he rend as ovel~iding any other agseement escept where espiicitiy requircd or 
i?tlrer4wise reasonabIy necessary. 

Wowc\*er. Qwest 117ust make the credit in a timely manrzes. Interest may need to htt 
c;llcolaterl as pan of the bill credit mount  (but not part of' the capped a m o ~ m t )  if t t~c  
billing due clrttr does not match the QPAP due date, We invite the p1:lrtii.s to addrcsa this 
i s s w  in their 10 day comments, 

The QPAP sl~otlld require Qwest to provide credit infol-nution in sub~~arud:lfl the fat-rt 
csf illt. sunple it provided as Exhibit S-9-QWE-CTI-4. absent c~in~~lissiot t  COiiScISt [I? 

change i t .  

VIII. Assurances of the Reported Data's Accuracy 
Qtt7cst recited a number of means for providirlg nssur:rnces that 'the perfc~rmitnce i t a r ~ t  

urxlerl~ing QPAP payments will be reliable. Qwrst cited the followinp: 

e The underlyix~g perfomlance lneasures \vill have beer1 audited ttvise by the rin~l- 
that the QPAP becomes effective 

d~ The QPAP includes a root cause analysis provision 

Tile QPAP inclildes a risk-based audit program 

ca C E C s  may request their raw calculation data fmtn which iu vcrifj' Qtisest'i 
result>, and to request audits of individual perfornlancc nrcakKwrcsc 

o The QYAP provides for audits of the Q~vest finnnciiil systenr ilscd ti3 k : l t f ~ ~ l ! i l i t '  

CLEC  credit^,"^ 

Tile hilowing puagraphs address these related means OF assuring tllc :IL'CJII';IC~ of' ttie 
d s a ,  

A. AaadBa'P Program 
Qwest said that it modeled the QPAP audit provisions after the Tt:xcrs plant, tind ~ h n r  ~t 

included the concept of risk-based auditing, as proposed in the rcpcsn b y  The I.ikt"::j 
Consulting Croup (Liberty) reco11i;nending the adoptinrt 171" nil ot~gaing rrlonlfnriitg 
program. Qwest's conception of a I-isk-based auditing pmgsartl tvaufri irlcludc +iudlrs 
triggered by measurements that change from rnanuaI rr l  mechanized tcehriiqaex srrd ,tticf . ix  
of measurements that have a high degree of risl:, as subst:tn~i:lrctl h~ E.ibt.i-QSs rcpz.iai. 
Such measurenients will be identified by the auditor and will be schctftrlcd ftxf ut~cfit wer 
tj ITYO-year cycle. Quest sought the right to select the auclitur it1 rwctcr to 3 5 s t t ~  

consistency of results and efficiency in the cartduct of' the audit pfi:,gr;tm :ii"t035 1.4 
state regi013. Qwesi argued that comprehensive anntt;il z~riilts \vc~uid tv:kxte l i cwt~rc~~ . .  

"' ($\vcsi initial PAP Brief at page 6. 



partiallasly in lizl~i of tlie fact tliat CLECs coulcl initiate audits to address any conccrn~ 
- 7 5  

that rn;ly arise in tlie future.-- 

Qwesr ;irgic.cf that CLEC-initiated audits should he subject to limitation and tliat ~hcir  
i ' c ~ ~ t x  stlc~uld not be cliasgeable to Qwest in the absence of audil fiaidiligs tliat tvoulcl raise 
tnirta-i;ll concerns. Qwest proposed to limit CLEC-initiated audits to two per year: u'ith 
each :iudit covering no more than two pesfo~mance measures. Qwost noted that the 
i1~11"trbcr of CLECs involved could produce audits of "dozens" of nieasurcs each ye:iiC. 
QitJest also proposed that the CLEC-initiated audits be perfomled b! the same auditirr 
selected to perforni the risk-based auditing to which Qwest asreed,"" 

Qwest also said that the QPAP's soot-cause a~ialysis provision. taken fsom the Tc'Lt6 

PAP, provides a reasonable nieans for assuring that problems rcac-hing $11 est;tl~licfied 
thleshold level will be examined.'" 

Q\r=est o~sposecl the recommendation by 'lVorldConi that Q~x'est s l ic~~~ld  hear at Ee:r\; h;rtf trl 
all CLEC audit costs, regardless of whether tlie audit finds a m:rtt:rial deticierrc>. Q\xc\t 

3\50 noted that the Coloraclo Special Masrefs Final ~ e ~ o r t " : '  inclutird limirntioi~k 
meitsurcments sul?ject to routine audits."' Qwest 3150 oppcrwd tlic Ctn ,id 
rccor~~meridation"" for audits of all " h i ~ l ~ "  rieighted QPAP tixasuses that Qwest 1124 

f:~iled ?.csguIarcly to meet, arguing tliat accuracy of the data, not dcgrttc of  succe<\ in 
- ? $  n-~cetins the measure. is the key to deciding ivf-redler an audir i :* iippr-opPiatr,- C"cl:.riJ 

iirgued that thcrc is 110 reason to limit CLEC-requested audits; the:y ;1re self-li~ifllcci t ~ y  tltcb 
r~:cjuircment that CLECs pay for them i f  they do not uncover ~naaerial problems. Cox.;~ci 
nlsir tirgued that the standard of ~iiateriality for use i n  detsmmi~iin~~,nudir ca<i 
responsibility should be 5 %  of the amount of QPAP pay~nents to the CLEC.-" 

Quvs~ argued that it should retain the internal control to manay  the processes t l l r ~ t  it uhcs 
I ~ S  itlake pcrforniarice measurements. Qwest said that irs c1i;lnge mnnagemei~t pvenrunce 
process includes st~ict controls and that i t  will post to an e\rternal website nloteritrl 
cliilnges affecting the processes, methods, and activities related to produsirtg pt.rfi)rnrr~t~cc 
~ncasurements and reposts. Qwest considered i t  i~iappruy~sir~tt. to require prior 
t:arnmissicrn approval of its ability to change data gathering processes or to jvork around 
rrmpornry problems or essors i t  firids in making ~iieasuremcnts.'~~ 

ATBT and \VorldCorn proposed elimination of the restrictions on the numt~cr of specii~l 
audits th,at CLECs could request. ATRrT would also elin~inate the atutharity of Qtt't'qr ttl 

request audits of CLEC data."4 AT&T also considered it in:ipprclpri;lte to dis:rikiu 
overlap in CLEC-requested audits.'3s The QPAP alloups Qwlt.<l tile right t r i  \elect thc 

"' Qwcsr initial PAP Rnef at page 57. 
"' Qwcst Initial PAP Brief at page 55. 
- 7 m  -- Qwcst Initial PAP Blicf at page 61. 
,>%, "' A! pages 5 and 6. 

, , I ,  -- IJ~vcsr Rcply PAP Brief at pagc 37. 
'"'Cov;tJ Illilia1 PAP Brief ilt pagc 4b. 
':$ 

C)\ves~ Reply PAP Brief ar page 38. 
>.> 

' '- C'c~\'ad f<tplv PAP Brief at pagc 13. 
, ; r  - Qwest initial PAP Bricf ilt page61 
" ' ~ A T & T  lniiial PAP Blief at page IS: Worldcorn Instiat PAP Rnet a1 page 13. 
: ?> ATKC Initial PAP Brief at page 16. 



~r~3sf4e1j~ir~nt ;itictit~r: ATRT and M!orldCom argued that this right was inconsister~t \villi 
_, 2'1h :hi. rsccrl t i ~ r  : ~ ~ i i e ~ ~ e n d e n ~ t .  

ikui fdlYx3m'% r~171'1 brief rccoraniended rivo specific changes, which i t  said would provide 
f r 3 f  2Y~;rtkC"T t.t;kttf pulllic xervice commis~ion control over tlie QPAP's operation: 

r ..tflo\i.ing CL,EC's to rcquest nclditional audits to be conducted b ~ .  the comruissior~s 

Q ,4llcr\i~itig C'LECs to conduct additional audits when tlicy can sho~v cause for - ,- 
$ ~ t ~ l l l . - '  

t".;'jrltfCwitt~ also recornn~ended a collaborative, i.e.. multi-state. audit progr~tni, and 
i~i?ic.crcit to ;my proi.ision that would lirnit public service corn~iiission powers to request 
pt"rf~~l~rn:tnct:- IIILZ:ISLII*~' audits."" Covad generally recorl~~iienclecl the adoption of the 
,tutfti.irt$ I;rlq:.urxg~ of the Coloraclo Special Master's ~ e ~ o r t . ' ; ~  

Ilislrttsaiora: 'Tfic issuc here is one of providing sufficient assurance :hat a high level of 
iz?nfiilc.ncc can he ptrtt.ed in  tlie per-forrnance results tlaat Qwest nieasurex - results that 
~vi l - l  driti: QPAP Izaymrnts and that will serve as a primary basis for state public senlice 
Lrzrnlt~ib.t ir~tr ~?.ire~-si_eht o f  ivholesale performance. It is perhaps not helpful to approach 
airl5 i!;s%uc hy proi'iding i1 simple "thumbs up" or "thumbs down" to each specific auctiting 
$ 3 ~  =f:trit-[esttng t ie~nent proposed by Qwest or CLECs. A sound data auditing and testing 
-p~ ' (yr i k t t~  ~ttould cc~nsist of an integrated and complementary set of tools; i t  ivould he 
rtlt'l?'utt tc.3 craft an effective yet non-duplicative approach by cobbling togettiel- 
individual ~sjcrne~ats from the in~~ltiple proposals we have here. 

IYt. lucgin Lr! concluding that the QPAP does provide for some of the key ele~~ients of a 
~ . . r i r ~ ~ d  ~x'og~~:'i~ii. but fails to create an effective and efficient overall program that tvill 
p'ttvid;: adequate rusurances of tlie continuing accuracy of underlyi~ig perfo~~nance data. 
It );riffen from certain g ~ p s  that would make i t  unreasonably difficult to identify potenti~ll 
ilt;tnpcs oZ' consequence, it does not assure continuing atien~ion to data accuracy 
111ddfiflitci). out into the future, and it provides Qwesr a degree of control over the 
PI"C)~I ;LI~~ tltitt is 1101 fully consistent with the need for complete indepcridence of the cia13 
~klttifir~g nncl tesring program. 

'f'hcrc.f~)re,, {kc  propose the adoption of an integrated pro,sr:m~ in response to the concernh 
riiiscd hy man>( participants. It takes niuch from the Liberty ~i io~ii torir t~ 
recoinll~cndntisna :~nd fro111 [lie Colorado Special Master's Report. cllanging each to 
rt:.;pcrrtd ec3 ccrnstructive argumel~ts and suggestions raised both by Qwes~  arid the CLECs 
i ~ i i i t  calnm~.ntcci on this issue. The QPAP should be amended to explicitly provide for n 
prttrrritlzz incor!~orating tile elements described in the following paragraphs. 

("riz-en ~ h c  nature of Qwest services and perfo~mance measurement systems and 
pruetssscs, it is reasonable no conclude that there will be substaritial comriiontllity among 
thc stutes. Ix L V O ~ I ! ~  he appropriate for the QPAP to support common efforts to pro~iite 
fhc ~~~!rtiI ' i iIICCS 11ii~t QWCSL'S measurements remain reliable. All stakeliolders will suffer. 

- * ~  -- *"---...---- 

:;7 i t ' l  in~nal  P.-ZF' BricS at page 16: VV'0rldCo1ii Initial PAP B1.ieS at ptipc 12. 
I^ 

R " t t r i i i ( ' ~ ~ r r i  Reply PAP B ~ i o f  :it page 5 .  
ii o ~ i c ( C ' ~ \ r t l  Initla1 PAP Brief it1 page\ 17 ancf 14. 

' ( - 6 % ~  :id I t i i ~ i ; i I  Pi"Z' Rr~t.f at i>iiFc Ah. 
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d*xc;rl r f ~ i ~ c  1% ;a 13eed In pal-iicipate in and respond to as many as 14 different crngoi~~g 
a c 4 + r r ; ;  ;i:*ny:r;i:lmi, hccnuse: 

a <3n~:%r i+vilt fjw signifrcrrnt added cost and resource burdens as a result of the 
il\rjrfjt1:trir~rr thnt jvi 11 be inevitable 

e'LtiCs n-ill hce ttlc need to address the same or closely relatecl measurement 
prriflienlr in many different forums 

* SC+itc ~ ' i r t~ ) rn i~~ ic )~ i s  will face the ~ieed tor a significantly greater use of their own 
f a t ~ i i z  itirtal resoureccs la oversee monitoring and auditing efforts and to resolve 
Ji~ptnrci :ilsout 111em. 

Ei.:,;ar:tl attxtt 11ce~Ib 10 r ~ l a i ~ l  tile abiiily to assure attention to its pal-ticular needs ancl 
ci:e.ilnl.itirlncc~. 'This ot?jecti\'c can be met ~irithout unnecessary duplication of testin? 
h*f1*31:% i ~ r  dcsigtling z\llct implementing them on 3 conmon basis. A proper program 
sfit?ii!tl %;insT>t (7f the fu l lowi~ l~  activities: 

* Pri~si,ting I'OC 11 transparent Qwcst process for changing the sysre~l-rs, processes. 
tltftrtrcrils. and activities by which Qwest takes measurements under estabiished 
pmf~~rrixancc measures ("Qwest's Ineasuremenr regimen")): i t . ,  allo\~1ing sn 
sl??~i'srnity for olhers to challenge such changes 

Adcjptir.ig a prngmmrnatic approach that will provide for both prc-planned and as- 
tter:ilcti testi~tg of'll~aterial aspccts of Qwest's nleasurerlient resimen. 

1Trrt; ntir.lp:tro p r o ~ r a n ~  stcognizes the followi~lg principles: 

Q ! r . ~ > ~ t ' r ;  n~ctasui'ement regimen has undergone a thorough audit and will also have 
it:, I?;QSS FCC 11111ster before 27 1 approval would be gra~~tsd 

* hfl rrll~cr things being equal. continuing to apply the Qwest measurenient resjrllen 
will pro\'ide sufficieilt assurances that ~i~easured wholesale results rel-unir~ 
.;ufficicnaIy accurate 

* Insufi~r ii?r lhr3 Qfvest ~neasurement regillien remains static, i t  will be necessary to 
ez,;tnrjricr periodically how and how well Qwest conti~lues to apply it 

8 111 ;tlidition to the periodic revieivs, which should be of indefinite duration (but 
~ ~ ' t l b i f i t l ~  to the findings of preceding test work) to be effective, in the short term i t  
is iiltplt2pr'i;ltr to esamirle the areas that the pel-forruance measures audit, the ROC 
col);rt~ar.ative QSS test, and the FCC's review find to be areas of pal-ticular risk or 
irastat~illty 

* Quest sflo~ld relaill the power to make measurennent processes Inore accumte CIS 

rtn$rpt. cfficicrrt to perfoms without sacrificinz accuracy 

a 'i'tii)h~ chiingcs should be at Qwest's initial discretion, but subjccr to sufficient 
visibility to tillow challe~lges to the propriety of any clirunges to be rnade. 

lk='gtlt reapcct to the transparency of changes, we should first recognize thnt what Q\s.c'~t 

e.r>rzsir;(crs to be it material change might differ from what others believe. Tl~ere shoald be 
;I ~ ~ F ( ~ c s ~ A  for b~ie i ,  ~ e ~ u i a s  meetings (once per quarter will suffice) between Qwest and 
rikc i~~dcpca~dcnr izuditar (whose selection and responsibilities are more fully discussed 



,fs:k . .A i F:39 n i~c&?s?y~  ~ ~ E ? x ~ ~ r d r , l  I H S ~  i i ~ t l ~ l c t ~  other partick. Their purpose should be to 
J-TZ .-- "->;;-s -r .; t t i % ~ $  E,IT ;Ill,! t f t ~  3 ~ d i t ~ 1 '  IO  ~ q k  qilesti~11~ ~thiout claanges made i n  the -. - i t  i lr i12 tnt:cf~r~g\ \(I,c.Iu!~ (tien pl-ocluce reports by the auditor to 
J ~ P -  ' L $ * r : i ~ ~ %  ' ;.\f:+ s f 4 ~ r f .  1% f~crt: ~ I I C  C ~ ~ I ~ I ~ I ~ I S S ~ ~ I ~ I S  dce~n i r  appropriaie, other participants. 

il.=; , - - . - , a ~ i i : ,  i > t  r t ~ ~ ~ ~ l t r , ' ~ l t z t t p  k i ~ i ~ l d  perillit !he :tt~ditor to make 1111 independent rtsbessment 
f i;&-* ~?tr,$;e; 5-&i:> ,1n3 p ~ t  q7r-i t . t )  ilf art? (&(;st proposed chansc. including, ushere 

%.-, . ~,e .~sn:? r i f  flas* t . i l : ~ ~ : p  clct:iils bjc the auditor. These meetings would 
r+,$$@':i;i+;~e%* * Y I ~  rL.5 ~ ~ p \ ; f ~ t l  iht i ,~ t~er  ch;in~e rnin~isgen.rent and notification methods by 
4 1~t.h fr&,4 ijV?'i$bti! f t t ;~ix ~rihur par tic^ a \ i  are of \vhat it considered to be sjgnificant 
,, ?ri* T@- ~rs,e;~tl\u~x~1~111 rcgin~vtt. C5tfles parties ~11ould be free to comll~unicate nit11 
59%- *i-2i7< tl.*et rkridcb $F ; t ~ !  i : < t i ' i ~ t * ~ ~ ~ <  ;lbt-nur ~11ct-i clzanges. 

@~'i?l: ~ j " r p 6 ~ i  g 5 ~ 7  tk~~&lt l t t l$  ;it14 re5tiilg. Q ~ ~ c s t  has accepted the t\vo-yens planning cycle 
: - ' l c  *- vl1: f L - a  I r,klpi 11%. paff c 1 1  i t% ~'rcr'l r ~ n . t . r ~ z i t ~ ~ . r  mcasurcs audit. Li besly's recom~nended -. i 

t J 4 a b i  i ,, _F( fi! iliatt~*filtplrittl(t L ~ I L *  ;rrlt?ptic>ix of it fc>1-111;11 ~ z l n r ~  identifying the specific aspects of 
:-% * V  jnfr la+.* 4i tg , r1~\1 t~1t \ t l~1  1 4 )  tw t ~ k t t ' ~ l .  ( 1 1 ~  ~ p e c i f ' i ~  Iests 10 be concl~~cted, and the entity 
* J  t - * :Apf : ; ,  l 4 1 1 ~ 9 ~ 1  Q *~'tl[l?ti I;C1 llac p~anltcc9 arzJ cyclical nplwoach is that higher risk areas 
%+* 4 + 4  $.i, .~irdsn.::tf rt~z'rrc i"rcqtt~"1~t1>. hut even lesser cnubes of risk should periodically 
- : P,t;,b iE%t*~ye+'de' c ~ r ~ : l c '  ~ ~ r i i i l d  examine risks likely to exist across that period and 
;14;.1 $*,;.-. -- - 5 Ijf . t m y  14  fe.+isnz. in  nrclcr* to cletennine what combination of high and Inore 

$ 1 ~ :  4i.bin+,: i;!  +itjf+& ri4 t i 4  iiftttitl~i IIC sx;imirrcd. 

d concentrate on areas most likely to require 
f each twcl-.year cycle, planning for the nest 
Is crf tile peliod im~nediatelp follouting any 

are not addressed as pwt of the completion of the 
process, and can be incorporated into tho 
\{el of adverse findings and conclusions, i t  
ec-fucc in total magnitude across the first 

to the level nppropriare for a mature and \vejl- 
'I'hc uthes major factor expected to influence test 
which Qwest n~akes changes to its measurement 

B z, ii pjL3:ii~~i:lt +fl$,tli~3 hi' COI'~CI\ICICC~ under the auspices of the pnrticipati~~g comn~issions. 
-IS $3 ; :  Ji~fi:l:ii*il jrl,srrrttt~g, r~"curnn7endntiona to be made by an outqide auditor retained for 
'r .. r a'lrt j 4 + + ~ l r ~ I * %  Tftt: ;1vciitcti. \110illd be selectecl by the participating commissions. if for 
.? A .:i1,1? CI, 1 7 ~ 6 1 -  .i~iik3: OIIC CIJI' the ;iildil~r" s tasks will be to recolnmend the assignment 
i i - - t  :t +,i~~~ib-.ltnlitj tr.;li C1,EC-rccluesied tiudits. Neither Qlvest nor CLECs should 

., 4:. -. -2 ~ff.litesi-z ttllo*c re%pt)nsif~ilities include determining whether they s110uld bear 
:~r:-ii~~it:.~T:: l=:gzrf!i-:t!~t ;~t!ifE! ccists. Moreover, the selected audiror must be one l+lith 
. - i s ~ % t r r  .ti1 $z~t'rt~ij$.int% are ~ ~ m f ~ > f l i t b t e  discussing issues and concerns. which will 
xi- eft:i'- ajiatp rti,ntt:n;rl k'r \hc desig11 of test ~~ctivities. Con~mission selection is most 

L - - L p d 2  . - f~~&it:cr die i : s ~ ~ ~ ~ ~ ~ ~ u i ~ i c ; ~ t i c s ~ ~ s  cIi1?7att: t l u t  is rnost appropriate ro the 
* - 

- I;=, a.it i*ajbWia,e-  ;I\ i%krrc- b~x'e, Firznlly, cvr believe that assuring both the reality arid the 
:- 3 %*,a ,rK?lgliii A 4 i-lrclt~f~rtitlr:nt'cr. iil rtlc a~iditos's test work calls for retention by the 
, , - t ~ , ~ : i . .  .- ?.;f.t, : [ S i r +  h,ittjif fw ~ t ~ ~ x ~ i d e s e d  the clients for \>;horn the test work is performed. 



* f  hi: ,tarli-~ jdi~tii'tg~ig ;IWI ittiditor r~'tc11tion work shoulci provide for Qwest and CEEC input 
5 % ;  titc ~,!.~f:m!t%wfw%, in i>tadcr* to pi.o~ttote theis confidence in  the tvork to be pelfornted and 
8 e ,$a  rz:rktsar~-c.-- ]acr-f\rnr~ing i t .  In sonle cases. however, ttte audit plan might require 
sivnnt#drtki$lt\lr7ii2 f\?t' cc'rtaitt test :lcti\*ities ivliere acl\'ance notice could compromise their 
~4 ! t<;~<: 

.Iti?s-ffrhci i 0 9 ~  of riic i \ t i ~ i i t ~ ~  s l l ~ i ~ l d  be to assess the need for individual audits proposed by 
i r k , l * 4 . b  T!it2%c ~tl~ilits ~1tc)uld be ilvnilable for CLEC-specific concerns or issues not 
i~iFi<*t".,i, I-+a: ,nslcli*lt:~.(;ud by rP~e plan fos the current cycle. Qwest's testimony recognized the 
r4g:46*d I Y ~  +1xt4t.i \ltllleCest;ilry cIilj~lic;ltic)~l, but its method of minimizing it was arbitrary. 
'!lie ~l"rejrj~cjfcj~~j?t ;~t~difor should review CLEC requests for audits, with dispute resolution 
,:%.tit,dtlii tc.r :111j pi~rty qiiestiorii~lg thc iluditor's recomntendatiolt. Absent dispute, the 
dlfi+itr*? ? i ~ > ! l j r l  r:31*1"\,' out any  GI,EC'-requested audits whose need the auditor accepted; the 
f + . a l f c i r  . t i ~ i i l i i  t i I t ~ t ~ ~ ; ~ t c I ~ ~  ; I C C ~ : ~ &  01. challenge rcsulns or the deter-rni~~ation of' need for the 
.iliat!jf Xiifittlj2tl :ti:lil:~hl~ d i s p ~ ~ t c  resolulion methods. The auditos's tasks should include 
~ ~ % ' t k : ~ ~ ~ l i Y ~ ~ ~ ! l j ~ :  

* Cfe~~c l~nt  ;tpplical~ility of fi~lciings and conclusions (i.e., relevance to CLECs or 
,~ttri*cliction~ ntllcr tlinn the one!; causing test initiation) 

~w hf:q:~iirt~cIc of uny payment i~djustments required 

t'iisl 1*cl;r)o~1sihility for the testa performed, with the test being the materiality and 
c~:IJ'!~)' (71' ally (f)'i!~cst rlon-conformance with measurement requirentents (no pre- 
it~:ir:r.n~inett \rrtrin~~oc is appropriate, but should be based on the auditor's 
!ac~bksrional juilgn~ent). 

' 3 1 ~  %t;iies C;\II, aJd~.ess thcir indiviclual needs during the planning process. and they can, 
r , f ~ t l ~ l t c l  t l ~ e v  c t ~ o ~ s e ,  comn~issictn additional testing in thc event that a commonly clcrived 
pt;t!t 1 ' : ~ 1 1 2 ~  ltr IIIUCI their I I ~ C ~ S .  It is not anticipated that such n unilateral approach will be 
intreo rcyurl;tccl or recyuired. 

Pityti~t.q~f t t f  ;\rtdir grograln costs constitutes a sound use of Tier 2 payments. Qwest 
l&*>t i t i f  ftrrtd 1x1 ;~cii~ancc the costs of the first two-year- cycle, with amounts to be I-efurided 
ttut~t ' 1 - i ~ ~  L j-t;i;vmcnrs 3.4 they accu~ni~late. In the event that this Tier 2. fnnding should 
i?lrrtLL rn\ul'/i<ient to i~ioct the requirements of the progrant, half of any uncompensated 
, n r r i i ~ i ~ i r  nrlv;ttrcr.rl hlr Qwcst should be returned from the ensuing tirro-year c)~cle's Tier I 
c$i;-;iiirtcrf p:r>tnents. to be shared by CLECs according to their pro rata s h x e  of Tier 1 
~ ? * t " i t $ ; \ t ~ t !  ~ ~ ~ i ~ i t ~ e n f s  fiom that prior cycle. Qwest will absorb any leftover amounts not 
c.,rgb4~hl!: of rcCcln~l,c.rlisc out of Tier 2 and escalated Tier I payments as described above. 

H. P+X' -4ticcess to CLE C Raw Datu 
tJf;'.Af' SCCI~OH I?.? iiutharizes Qwest, upon Commission request, to provitie CLEC raw 
~i.lr~i ti]. t l ~ ; ? ~  \:a11f1~tissi0n. Qwest said it would be inefficient for commissions to fo l lo i~  
t!ic <'!.I-If" ; q ~ p ~ ~ ' o ; ~ h ,  ~ f i i c l t  W O L I I ~  be to ask the CLECs directly for the information. 
Q + F c * ~ ~  $'i(s~!if ;igr~:r t ~ )  provide i l  to the cont~i~issions as confidential, sul?jeci to whatever 
L!T* I C I ~ S Q ' . ~  I ~ I C '  s i m r i ~ i s s i ~ ~ ~ t  later made with respect lo continuins confidential t r e a t r ~ i e n t . ~ ~ ~  

." ", - ---- "., -. -.-.- -- 
f)ixcir frt:u;d PAP Rncf :I\ page 78. 
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t 1'R'd' mxF,crl rtlut Section 14.2 be strichen from the QPAP. because there i \  not pso\~isjon 
t ~ ~ t  t:rn,ni;rinins confit~entialit~.'~' 

Q I i l i ' t t s ~ l 4 ~ ~ 1 :  P)i~jsfic S C ~ \ ~ ~ C C "  co~ii~iiissio~is have legitimate needs for tlie data at isst~t.. 
"f'l~a-ri. i - 5  r l r l  \(tiit~d reason for requiring them to undertake the pots11ti:illy significant 
i%arrftv;rc of ~ c ~ k i t ~ g  i t  fi'oin indi\'idual CLECs. Each state has existing procedures for tlie 
!rr:titncnt i'rt cr~rat'ideritial infoniirltion. Moreover, each state should retain existins 
,r~:ti~~%r.iry iia cfcterminc ivhat kinds of inforniation ultiniatel>. will remain confidential. We 
liiate 31~t:3i!j adclrexxcrl a similar issue reg as din^ the pro\iision of confidential CLEC data 
L I ~  parllEir s c r ~ i c c  corn~~~issions in connection with the thi~tee~ith unresolved Gcrzci.zr1 
I r i t r i r %  altd t-t~~liiirioils issue (,-ice-css of Qu~lst  Pe~..sorl/icl to For-crirst Dcircr ) i n  the Gci~clrrl 
a * 

/ ' P I T x ~ ? ~  ;i3?~l E"*miditio17.s. Si1ctioi7 272 Q TI-rick A Repor-r issued on September 2 1 .  2001 i n  
~Caeic ircirrkqhops. There, we recommended language for SGAT Section 5.16.9.1.1. 
Srtlvlilt' I ; I Y I ; U ; I ~ C  s210~lld be inserted into the QPAP. specifically: 

C.", P~u,r?i.iiirrg CLECs TBzeir Raw Dcctn 
:l"E'fi'F reztunnlci1ded tl deadline of two weeks from a CLEC's request for Qwcsl ~n 
pxi-l\ide ;I CLEC with Its specific data relevant for QPAP measurement and p r ~ ~ ~ n ~ z n t  - ,, 
j1!1z'~?nsc.5.-'- AT&T said that the lack of an explicit deadline could leave Qwest 1.1-et: tc? 

provi~li: tlir data well after CLEaSs need it.'" Qwest objected to AT&Tms request that i t  
bt* i~hliged tc? provicit: the data to CLECs on a firm (as opposed to a mutually agreed 10) 

~i:haJule. Qwest said tliat such a request would fail to respond adequate1 to the f i ~ c t ~ r s  
(c,g,, tinling ur vot~~nitt of data requested) that could materially affect the titile in \L6hich it 
catitd reitsorrribi be provided.'44 

C~n~;lil  s;iic1 t l l ~  i t  requires the computer code and process infolmation unrtcrlying CLEC 
clura in  ordcr to reconcile its performance measurements txgith those of Q\~t . i t .  24 s 

Quest opposecl AT&T and Covad proposals irivolving Qlvest's websi~c fbr po\rin? 
CLEC-~pccitic results and data. aryuing that its proposal should bc consicft.r*ecl purcl! 
.t 1tiunt:irj bec:lusc no other BOC Iias been obliged tn offer such a capabilit! . SJC, 

trt'crrlclC'c~rn aslced that Qwest be required to maintain elt.utronic ;lccess to u~.~dt.rt!ing 
rt:cord$ for three years. and to keep records in an  archived btaie fc)s iitl ;irtciiiirrii;il iilret: 

',I 
\ C 3 r h ,  

"' ;\TcYr l ~ ~ l l ~ n l  PAP Rnef at part 75.  
''. A'1;Y1' lrlrrial PAP B1.il:I'al pagc 29. 
;'' :$'I &'I' Krpl! PAP J31ief at papc 21 
k (Jt!c$r Inirriil PAP Brief ;)I page 63. 
' Cot ad Reply PAP Brief at p a y  14. 

: i s .  f)\vc%t I n t r i i t l  PAP Brief at page 60. 



fbiqcttssitrha: 1,Sucst slioi~ld bc obligated to pro\ide the data as soon as  i t  feabihly cr~n. 
91~~-t .  cpecitjc d~:~dl ine  lan_m;lgs \\lould not respond to the need for tfexibtlit~ zivetl thc 
- t i ' c l  % > I '  1131urr o f  t l~e  rr;q~~est\  t h ; ~  Qwest may face. Nothins in the QP.4P limits tlio4e 
~ t " ~ ~ ~ c = - ~ ~  ~ ~ l f f ~ c l ~ ' i l t 1 ~ ~  to justif?! fir711 recponse deadlines. 
r "  

il:rt 013AI' \i~isutcl provide retention periods for underlyin? records. The three !ears 
~c~iu~ntncridecl by WorldCom appears at first blush to be a very long period, conhidering 
tdrc kiwi \  ibf irtfortnation ;uld the potentially \last amounts of i t .  Ho\ \e~er .  \ye must 
t~ \ : t t g~ \ i~ : :  ihnt !kc auditing and testing \vork to be made a pal-t of the QPAP ma? unco~ ei- 
n5.r t71:1> ~ ~ e c d \  f t~s  future clianges, but ma? Iny u hasix for CLEC ieciuc\t\ f o r  
zeLslcul;tsi.rm !IS prior pqments .  The QPAP should aIlo\v payments to he recalcul:itrlt_l 
rcrrl~,s;rjtci> fur three years (from the later of the provision of'a monthly credit staterixnr 
c i r  p;i>r:rrnt due date) and i t  should require Qulest to retain sufticieni record\ to 
tfs~a$iit*i%tr.:~te Si111) the basis for its calculations for Ions enorugh ti? IliCei t h i ~  r)ott'~lti;tl 
mr*t:;tli=at:rtivii nhlig;ttion. CLEC verification or recnlcul~tion efforts slrould be ~n:tiie 
t.c;i~i?t?ahI> conaemporaneously with Qwest measurements. Thus. i t  i \  sufficient t r ~  
ruetuire QWVHI to ~nnintilin the records in a readily useable fonn for nni- veal-: it i %  
\t:E'ficiil~~t if the remainder of the required records is retained in archived fc~r~iilrt. 

iYfrilc the knsc of a web site niay prove useful, there is no evidence to support a 
t ' & l l i ~ ~ l . l $ i ~ 1 ~  thal it is the only acceptable way, or that it vdould e\.en pro\.ide si$nific:int 
,tct~antage\ over other methods. Covad's recluest for coniputer codc and procea\ 
~rikirrrn:rric)n i:, overly broad. The QPAP. l i~we \~e r ,  sliould include zt prgviiion providinr 
that Q\vc*t's distribution of CLEC-specific data I T I U S ~  be in n form t h t ~ t  ivill allo\i. ULECa 
in tk' ahlc to idcntii'y its nature and content, and will be in  ;l fomi that \vlll allo~i CLEC's 
to i~r~ilcr'.takl: the s;~mir kincls of calculations performed by Quve:;t. 

I>. Lase BcPepos-2~ 
i3'an.tiliCosi-t proposed the follcnving payment sclieclule for late. incumplett:. and incon-ecz 
:r[zilrii: 

s S5,fIfXI per day for late reports 

6 51,600 per day for incomplete reports 

BI S I ,(I00 per day for reports later revised by Qwest 

a $ I  ,000 pm day for reports for which 3 CLEC cannot gain acce8;s to i t \  rl:\t,t 
underlying the reports due to reasons ivitliin Qwest's control. 

'L'\'ut.ltfC'r~in said that its proposal would not unduly penalize Qwest. tvhich alre:iclt ha? 
t~nilcl- ihe QPAP a tive-day grace period and am opportunity ro escape pennlties ivhcn it 
~ i ; i n  S~IOU,  t11;lt the cause of the delay was outside its control. JYorldConi alho ilotccl t i~ ; t i  
rItc -f'~'s3& C B I I ~ ~ ~ ~ S S ~ O I I  set a $5,000 per day payment for Texas alone, even though SBC- 
: i l s t  %trirvecb in other states that could apply additional penrtlties.'4s 

" lvzlr ld('ltrkr Ir31tial PAP Rnef at pnse I4 
i l 

i y i ~  1dCar11 Rrpl! F'XP Br1c.f ill page 3.  



B f u l  i - v t ~ p i ; ~ ~ ~ ' c l  it SiOQ/rlay payment for each report that is late, rather than the QPAP's 
E;%r SPiK:<da5 !I(:, matter 1iov.- many are late."+" Covad argued that not only late reports, 

7 i O  
1lt13 djri? ~ i ~ : i c c ~ ~ ~ i t e  ones should require payments.-- ATQT ultimately proposed the 
Ixdcybrti~rt of the 'Texas tipproacli, which \vouId include the i~igher payments noted above, 
;izi;d wtiufd alscr elirninnte the grace period pro\lided for in  the QPAP. ATXtT also said 
r k a c  C'T,EX':3 are clam;lgecl by late reports, which include data that CLECs need to make 
tirrir:i~ ;ts\e%sments of service that they are beinp provided.'" 

ON csf tli?fciidcct the QPAP Secriori 14.3 per-day late report payment of $500 as l~rn~-icling 
~iit'fic'ir*~:~ inccnrive to repon on time, after consider-ing the nusnber of states for- ~vliioh 

~ ~ t t l c l  11t: ~.t?c~uirecl ancl the relationship between pay~iient amounts and the 
ttu1112kcr of' clay\ that reports are late. Qwest cited as an esarnple the $70,000 tot;tl 
l?:aynrc.t~r tlliit tvould apply across thc I4 states for a report filed 10 days after the enil of 

7 i :  

r l l c  (>Crc41-''~ gmce periuc1.-- Qivest noted that the CLEC propo:,al to apply tlie penalty to 
s;icli rcpurt (counting ilniqitc CLEC and state reports) could pt-oduce a $4.2 n l i l l io~~ 
pnyltlcrlt lor thc s ~ ~ l n e  10-cltty example that ~ l o u l d  cost Qwest $70.000 under Section 14.3 

25 1 
:I\ ~ n a \ ~  urittcn. 

Otccit si~icl that \VO~ICICOI?I was in  error in asset-ting that the Texas plan includecl the 
t-t:\~.;iot\ or cl;kta access payments. Qwest also said that the $5,000 per clay paymcnr 
+stii~ltt yield a $700,000 (10 ti~iies the QPAP amount) for a sin@ monthly set of reports 
:b;~i \vcrc Silcii 10 days after thc end of tlie grace Qwest also said that 1111: 
C:I,.EC' gsrnpo~uls provided campensation well out of proportion with thc harm to them. 
1wg::rustl QPAP payments were due independently of a report's filing, and CLECs cottlci 
,tit1 pcl: ;access to llleir underlying data and request audits. reg:u.dless of \vhether reports 
;in.ivt.d rsal tira-re. 

!3lsrtrssinrm: Ttlere is no support in the Texas plan for the imposition of liquidatecl 
jf;tytncrrts f ~ r  reports that are inaccurate or for failures to proside underlying CLEC dataA - * 1 kc l'csas plan recluires payruents for reports that are late or incomplete. For each 
~ni?;r;it~g Incasure, the Texas plan would impose a penalty of one-fifth the :unount for 
f':~ilnrc to filc any report at all. Reports with on~issions have diminished \*due. Thc one- 
tif'tl, i'nctur of [he Texas report, subject to a cap equal to thc ciaily aniou~it for Failure to 
f i lc ;tny repol-t should be incorporated into the QPAP in order to give adequate s t r e t~ph  to 
t l ~ u  larc-rcpo1-1 provision. 

l i~ '~\~l : r i t lg  PilyIllrtlts for inaccur~tte rep01-t~ is trouhlcson~r. Tht. QPAF' co~ir;isth of  ;r t.:lht 

r~nirtbcr o f  measures; i t  is not realistic to espcct thnt no report would ever cantiii~t n 
nlcnsurc ih:it will later require restatement. CLEC proposals provicletnn guidancc irr 
elcteniiining \vhar is an adequate level of accuracy; i-e.. the level at \vliich no puytlrcnt 
\xaulrt hc required and the payment scale thnt wouid properly co~-relntc to the scvcrity ni' 
an)  ~ I ~ ; \ c s L I ~ ~ I C ) , ,  

. --.-- ---, 
+ 1 * *  - l-'1'c.l I l ~ i t i a l  PAP Rricf at pagc 34. 
-,I i'l,i\:ril I ~ l i t ~ a l  PAP Eriuf nt pnpc 45. 
'̂  '-4 T A l "  Rcply PAP Brict' at pagc 1 (I. 

% ,  

i)v.e*.f l i i ~ t ~ n l  PAP Bricf nt pnpc 37. 
*% . - I&c%t 1r1111al PAP Bricf ;it pagc 38 
. T I  t)v,<-! Irrrtiol PAP Br-icf at p:~gc 38. 



Rtnrcoz-t.1.. tlac QPAP slioulcl encourage correctiori \\here \s.an-;uited. nat iiisco~ir:tpt. i t  ill 
inipuxin_f potentially severe penaltie$. The better \iJ:ly to deal \vii~h the accuracy c~f repor15 
j \  to iiiciude the issue of report accuracy into the  risk analysis that ivill be useti rc, 

ft!n~~al;trc audit plans. 

Similarl~.  liquidated payments for an inability to meet deadlines for prot-idins a CI,EC' 
-\vi tll i i h  specific data are not warranted. The auditing pro_~r.am slioulci consitlrr CI-EC- 
specific and CLEC-aggeg:tte data in its planning. If there is a per\istent fiii1ttr.e Itz 

proviclts; CLEC-specific data, there will be reason to address its causes in audits, gi.i.ctr 
th;r~ such a failure is all but certain to raise questions abilut rlte ;iccur;lt.y ilf fhc 
measurements that Qwest makes. 

~ V C .  come now to the question of payment levels. Z-Tel propoises a rt~nedy that t~t,mfrl 
pru)ciui:e penalties that are LI~I-easonrtble on their face. The Tesa!, paynitlnt nppl-oiicln hc:~r> 
n ~ I I L I C ~  cI~)s(:r relationship to what is reasonable. The $500 payment th:tt Qtt-ect prt~ptrir,:, 
i s  not n~uch money when compared with the aniount of timt: rind ef fc~r t  that \?-.ill PC 
neoesttry to produce QPAP monthly reports. Payn~enrs at tbar I c ~ e t  mu) ilc tiuf'ficicut 117 

ilea1 with slliall delays, but should escalate over rime. Reclt-rgnizilxg t17;1~ t l~c  C3P;\f7 
:12rc;rd!* includes a grace period of one week. the payments should escril;itt: ah i ' o l l t ~ ~ v ~ :  

Third-week reports: $1,00O/day 

e Subsequent-week reports: ,R2.000/day4 

Qwest remainl; protected against undue grou.th in payiiients by virluc 171' i t u  a i~i l i iy t i \  web 
a wuivcr of lute-repon payments. 

IX, Other Issues 

A. Prbphiblti~zg QPAP Payme~at Recove~y iiz Rates 
A'-I'&'T argued that there should be specific language preclucling QPAI' rcrtn-cry in ritte~, 

.+ c, < 
AT&T recommended its languaze. because Qwest has proposed none.-- t.&vc\t sitid ti~iii 
la~rgl~nge is not necessary, because the FCC has already macle ia clcar- irt prior 271 r~rcl~:lel-\ 
111:it PAP payments may not be recovered in interstate rates, nrrtir~g ttl:rr thc Nct~. Ytrrh 
Con~liiission made a simi1:lr determination a t  the state le~el . '~"  CJn.e.;t 3150 ~ i o i ~ d  t h t  rhc 
requirement that wholesale rates he set according to prescribecl FCC pricitlg r~rethr~ais i:f$o 

~~recluifes the inclusion of QPAP payments in  SGAf or intezconncwtitx~ npcc.lrl t .nt 
]".ices. 2" 

IPfscussiiin: 'We believe that neither the FCC noi- the \laic COT~I~'ZI~~;.S'~OT!~.~ t 'rrpi~:' 2:ii:ciatt~c: 
i n  ho\\. or when to determine what to do about QPAP payment recrrvcr.! in ruics. 

is5 RTStT In~t~al  PAP Brief at pngt.3. ~l'orldC'nm ln~l inl  f AI' Urlci at .i 
2 cv 

Qwesr Iniual PAP Bricf at pngc 72  -.;- - Q\ritst Reply PAP Brief at p a p  17.  



fd, No-Adr'rsaissious Clazase 
fX,liTimt. 'i"l;'aniei./XO Utah and Covad assued that measusernants under the PID trnd 
p:ty~~trnth based 011 them should be admissible as evider~ce i n  other prcrcecdings; the! 
t ~ ~ ~ t t i ~ l  clclt:te QPAP Section 13.4.1 ."" 
f ~ i ~ f ~ r s s i o ~ ~ :  'The oL?jecti~~c i111'01-matio11 set forth in the perl'onnat~cc rc'por~s is i~idrt.cti 
stsc~np cvidcucc of the cllasacte~istic~ of Qwest'l;, pcrforniance. Tht. use of tha t  
it~fo~-m;jrian to show wliat Q~vest's perfor~nance actually was should not be constrained. 
7i'l~c QPAP does rrot do so. The Section 13.4.1 restrictions apply only to the esister~ce ctf 
F!IC QE'AP tlricl to the nixking of paymerits thereunder. @i\fen the niultiple p q o s e s  of rhc 
QPAP arid given the availability of the underlying perfonnrtncc data for use as evidctlclz, 
this ~tnrrox\rly dr-u\\111 pi-ovision constitutes a reasonzble approach. 

Q\-vea;r circd tt'lree proposed QPAP changes thar Qwest said c:iui-ie from infc3imal FCC 
inpul, and that Qivest nored were not objected to or co~mnentecl upon at the hearinga on 
lire QP,,~P:'~" 

Eliniinating two families of OP-3 sub-n~easurements. so that no missed urclrr 
\vot~ld gu unco~i~pensated (acconiplishable by stl-iking foot~iote "c" to QPAP 
Pttttlchn~ent I ) 

* Rtsmoving the ai4jjustment for Comniission rate orders, wliicli ndjustnients !ru:.i the 
effect of reducing the total alnount ut risk under the QPAP 

R3ah:iri$ two ct~anzes in the statistic~ll \.slues used to test Tier4 2 piticit> 

ti~l'asure~iie~its. 

i81lsc~assiow: There were no objections to these clianses by any p;u-ticipaiit. They 4hnutJ 
he inco~porared into the QPAP. 

D. Spccificatiorz of Stcga'd! C'or~znzi,ssio~z Powers 
Scction 12.3 provides that a state commission may secommcnd tc) thc FCC t11;~t QIVCS~ he 
prcthihitect frori~ off'ering in-region interLATA services to new customers in the t'\ 'cr~~ that 
r l w  :innual cay, is reached. 

lliscwssiuz~~: Apart from the QPAP. commirsions may recortirncnd sucl~ rclicf tbt 
innumerable reasons other than tlie Fact that Qwest reaches thc cap. They may also 
rer*i)mnaend other relief when Q~vest reaches the cap. It is seif evidc~it thrti this secti~m is 
\irrcrl! vnlucless in providing conimissions \vith any po\trcr tt1;it ~lley i l c ~  not :llready 
p i s f i h .  Therefore, it could only be read as an indication that com~nissic~ns 1q3prcrviil~ the 
plan ll:tve agseed in advance that the!? would self li~ilit their authority to responii tc, future 
circut~~stances. That not being tlie case. the provision should he stricken, in order ilo; to 
cloud the legitimacy of  or weight to be given to :~np future con~missiori nctioti oflict- tt1;iti 

tIlr ones r~cited i l l  the QF'AP. 

- --. .--,-- 
7% El-lrrin~c R'nrnci-/SO Utah Initial PAP Biief ar ~,iigc??: Covnd lr~ititll PAP Bricl at page 44. 
?;.I 

Cj:\.r:\t Initial PAP Brief n1 page 10. 
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* 7r,r - 3  >r 6 w-r:i:ktt>: ~ f ~ t l ~ c h a r t t ~ j n  tkitt ti or^ ~ i o t  open the door ~1111.casonably t o  litigation 
-2. >-*.i Jil; ,- .- ,$? ~ * 3 3 ; j  

9" 
c 3  ,%$te=c : t  ~ r * x + i - t ~ u x ~  of tht, Workshop R,eport on the Qwest QPAP, the 

?-t & : ? k ? P g a r  *=fk! rg=  wf ' j t j  n~$rt~nkenbs j~r'csented to us and other inaterial in the record of 
- ,  

f i k d >  j~ez=i~~'&~~g,, jgxrfli~ii:~g n~~llti-sL:~te 1sateria1, we find that  the QPAP in its latest 
a : ~ Y i ~ t ~ j t t ~  gt-gt*s~iifty ~ ; ~ t i ~ l i ~ i i  t , l i ~ ~  ev:'ilu:atiu~l criteria for such plans; and  we accept 
.&birr 4d++9;~5 ti;** i t T o ~ i k ~ ) ~ ~ ~ p  I-2q~ort 011 t11~ &PAP, except as  specifically discussecl 
P :  j t~jg<ir~lii~g t f l ~  ~ ~ t ~ f , t t r c l  of tile QPiW, i t  is Exhibit M to the Qwest TiTyonlir~g 

< + * " I  

"Dxi$:a-14 :rr~<D 1% i:; i j c ~ ~ i g n c ~ c i  to give a measure of assurance tha t  Qwest d l  be  
- t l ~ ~ ~ f ~ t r ~ f ~ - i : i ~ ? ~ ~ l t  i ~ ' i iX f? t l  s~tsf,:lin f i l l  :~cceptxble level of market openness anct fair 
+Br%-.iE~r$g t h  t t  ii~lr~jp2~t in;$ 10~1:11 r;r;ntice providers after, and if, Section 271 approval is 
%~ltli1wt.?*4r, gf:tialxr<J 1 0  i t .  The $PAP is heavily el~nleshed in federal and state 
t~:-$ci-*s~~r'~~",%9~rnit~,rr1rt1fs~ ittirr ;rrlct pul3lir: policy and is not, either by itself or as  a part  of 
#it&* ?i*$', crrig~atEliti trF l~~~itrnp; ;~r.tnl yzed nlerely as a simple contract. 

i f?ip!:;rwfirtg ttxr CVnrlrshop Rcportk recoillmended 36% cap on paynlents 
B L L  6$4 t l . - b  ft~tzll~r &hi* &9111khX), we find no evidence proving the advisability of a 
~ J : P  f t t ~ - h t t : : i  41:if3 i ix  4 t1r~1~+: of' 11 q f c ~ c ~ i f i c  percentage or otherwise. Likewise, we find that 
tjrn-;"il~. Ir.x+o ban?i.ita tlij rlc~-r~ao1tst~1';1ti~11 of a reason to place a dollar liillit 011 compei~sation 
n$y4-,$ ~ i * ~ - ) 8  f r ~ t i  ;strctt : t  4v;tp, Ii'&lle reason for a cap is  simply l;o limit Qwest's liability to 
:i n i ~ ~ ~ t + ~ ~ g  f r%f i . * i  r v f i l i c r i ~  if wuj,i~c)rt(g or does not oppose, tha t  is not a sufficient reason 

i k i r e b  r4srl;ra_*nctn of' :t partlculnr arbitra137 cap. The dy i~an~ i sm of competitive 
~ $ k r - t = ~ s f ~ % t i t i $ ~ . r t i , ~ ~ ~ t i t ~ % a s  ~na~*I*ftlts I C C ~ ~ S  :I fised cap from being a "meaningf~il ancl 
e*i3;ii~"r@i*~~1$~ i a x c c h r l t  ivu to complf with ~>erSorrnance standards. 'The artificia1it.y of a 

$ 4 1 ~  as {;&ti j f g f  rizrl UCPW I X I ~ X X  J' administrative and other complications into the 
:iiiii;rttti.~n rittion o f  1 l u ~ t  QP'AP. Fuw*ther, i t  could focus the behavior of con~petitors on 
i h ' i r " ~ , . i : i ' r l ~ i . t ~ '  4 i i > n ~ ' j ~ ~ ~ ~ s i ~ t i i l ~ ~  r :~f . l~t~~ than concentrating on competing. Not having a cap 
v ~ . ~ : E J ~ T - .  bk$%$cli~ clr:ts.;r*r* t o  c r ~ n t i n g  a "reasonable structure designecl. to detect ai~ci 
::&glp t l r Y t i .  I ~ ~ V ~ P I '  p~rfi3il~r~i;t11~~' whfti~ nncl if i t  occurs" and is more apt  to function as "a 
+-15 + + l i ; c ~ ' ~ ~ ~ i ~ i g  I ~ I S ~ C ~ ~ I ~ I ~ S X ~ ~  . . ." which does not rely on the regular intei-vention of 
rakid? B -., ;r t,;gx,"nttilirl:.: f 4 or s p i ~ c i  ti1 1~l:zster.s to nlalre the $PAP function adequately. I t  is 
i $ lq~e*"~ t t j k  I(: ~ i l t - k ~ i ~  tlltlt II pny"rent cap would continue into the future to be either 
"aar~*:r;lingf+jX" lar "':iignific:xxlt,)' We can state that  a cap woulct be less so, and Qwest 

83,;,i l e * i ' t j $ t h i f  ki;iir pap, sis p1~11)o~ed hy the Consultant, to be "reasonable." (Sec, 
C$F\ r_:::fJt; Sr~v~*rikI~rt'T, 2001. Conxnlents on the Facilitator's Final QPAP Report, p. 2.1 
i i r -  k i t i d ! . '  i f ~ : t i  l i l t *  ptit"iio~~+ nf the QPAP is not to limit Qtvest's liability for poor 
q ~ c  r Qtrn~*~:~;t~lct& f b i b 1  1c1 p r o v i d ~  i ~ ~ c ~ t l f  ives di~coura@ng that  type of perforn~ance. 

8,  'i'P~tl tVot'kt'il~ap Report on the $PAP proposes that some Tier 2 
l.c.l=tisranr:T, '~txnw atzlriclr go if(3 the states rather than individual companies, begin 
::Br;i. r :i t itult.t.-~urjn t h f>crinrl of non-compliant performance. The Workshop Report 
, r tz , s fs - -~- ,  l i f ~ ~ ?  if-:ir-ie?j Tim* 2 pay111ent liability in part  on whether or not the  prohibited 

3 Docket No. 70000-TA-00-599 
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shauld Ire "a self executing 
to li t.iga tion ancl appeal," This 
as stated 8130~~. Wowever, we 

2% pro.fit source for patelztial 
, should not  be allowed 
any ordered award any 

nj-merits directly related 

? ;.; i l ! '  a 3' i *  K ,$z:!,- isgifl i t ir irr i . l r i~ t  i t  riionld be reviewed every six months 
'-...: : I  - --- :% +i,r$eil.g;- ~1t9;  ~ * s t ~ y ~  hPf7 b(3 r:li~~wsecl and least wisely gives 
;-? , . - st - .,- .,. is, $ 5  .. c 'i65 -CP ti-' > 3 e t h ~  ~ai@~tgt*(;l C I I ~ ~  i l i rec~~ion~ in this order malie adequate 
,.ir e> . -, - %  d , i~ q 2 s . s * . . ~ ;  !~s:s25_1~~11ng g i l f (  IIP$* Ctk3AIP, but we realize that t)i~ere is nluch 

. - , r - - -  i -- -*---"l_-r_ ---- ----" 
* 
FT Doekctt No. 70000-TA-00-599 



bt_ll.ti~vior by Qwest in 

that it should go into 

:C would have to  
ce i t  is filed. 47 
authorizatioi~ is 
this; criterion is 

and  the other specific 

- -- -------- 
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2111!%&?-4 Q s t ' t ~ : ~ l  m u s t  prove under the federal Act, i t  must therefore be read as :I 

~ i ~ $ d < ' i ? i $ $ . J '  f:~~3*j-ktiirc~~~t?~?t. WC agree with the FCC that this public interest crritr;rricm 
:,.I* 
+ a - - i ~ ~ * ~  :L k:,.rsat:ral ;t*et~ic\v of ail of t he  facts and circun~stances in the case GO set'. 
it !r.iiak;ht:r thir ia~-t,rnt rllar local xllarkets be fairly opened t(3 con~petition is like1.v to I ~ c *  
f$%l';i1f62?d'<d.. f&~i.,.;t does not, in our opinion. have the burden of raising ;%ist! 

rii:hyts'r+~xng V T ~ ~ I ? ~  passit3le problem imaginable. Their burden is to prc~ttide eI~c 
rila*~ti~ni;t~;a~itrn~ rPqtiil-sd by the federal Act, but the:* need only to rchut kin? 

; . t S t ~ ~ g ~ r ; k $ . ~ t : " t . ~  135- ~the-1-s :IS to special proble~ns or circurnstallces svhic11 might tv;tr.r:int 
~6 ggrlnrang t,fie r.i:r:ommenclntion sought by @vest here,. In general, tt-e agree wit-itfx 
the t?rw~~:~$tit-s of t h ~  C ~ ) n s l ~ l t a n t  in the Workshop Report that  $west has s ;~t isGtvi  
alrc geFrta-r*:iiizr~uZ ptxblic interest requirement of the federal Act: but this ngrtxenlv,.il t Is 
cni;rl~t~ez~:~f. Y t i s  b:i~ed in part on the existence of a QPAP consisfel.tt tvit11 c7ur 
Sitmiilirrg. Z I J ~ C I  C O I I C ~ ~ J S ~ O ~ ~ S  :xLove. Our agreement on the prrblic interest issue is ,:~lun 
~*bnrltt tr trig*kd t>n :I ~.;sjt-isfactol-y showing in the RegioXllal Overs ig11.t: C O I ~ X : ~ ~  i t3,eP':: 

; ~ i ' i i ' i ~ v ' ~ r J r ~ . t ' r ~  Operational Support System test  and the emergence thertafrt~m r>f 
l"~1-f2tra'~.t:rnee* la~dicator Definitions (PIDs) satisfactorily identifeng and covering kthc* 
rir:ctii-4s;gry pi~rl'annnnce by Qwest to show tha t  there a re  "clearly nrticmlnt~ci :zntl. 
gPtigc*Jt*tx:rfni~~e~'I ~l~e; ts t l res  and standards encoi~lpassing 21 range of car-rier-to-c;rr-ric3r -. 3w rfit~~cfl:lnct*, 

3 5 ,  Rrg~trding the public interest issues concerning U ~ ~ b t ~ n r i l e d  Kekt t.;nrk 
Khqdtirnt ISNEI pricc.s and intrastate access charges brought up by the PiIG~+0ri<3!10~3 

tGq:aoJ1 on pltlrlic inte~-est  issues, we agree with the Repo~rt tl~at tl~esp i u s u w  :lrc i?rst 
lr1B Irr i812e stntes. We also note that  the pricing provisions of tht. tVyon.~ing 
"t~:ffr~%nrmx~~rttxric;~tions Act of 1.995 have mooted, in Wyonzing and at Ica:;t for i,li~i* n , ~ r . t ~ t s  

iwii;~. mctny ijf' the questions raised about overpriced access and the unt..i.xli.s.iac 
?-44,ttir.rrts;;l\ip uf'lTWE prices to local service prices which exist in some other ,i;tatt*sz 

Further Proceeding on Group 5A Isstles 

1 7, The changes which we have directed hereinabove re quirt^ tlr L X I X I P ~ ~ L ~ S  

-~%$-gr~i:;.iima 1.0 various pasts of the QPAP to comply with our clirective3s nird to rt$rtirrvt* 

kttriht,~i~~agt! rcndcred superfluous. We will not therefore t~ to rewrit*e tbc QEaiPkkVt~g; 
al.tt,$:ct. Y!):~s $west do so, starting wit11 its November 6, 2001, ctrtllt vcr~ion of tlrz.7 
"?~xlzibit Ei'"-$PAF', and incorporating all of the changes requireci t,y this orfiz&rL 
t ) w i l ~ t  ~ h : ~ l i  trl~creafter file the revised QPAP with the Cbmrnission and S ~ V P  cqritl.4 
i-str ; t t t  pw~ict ;  to  the Wyoming proceeding on 01- before February 28, 20tY2, iirith k B ~ t -  

.Glii4tg ir. rrrtrst also submit conforlning changes necessary to bring t lrtl SC.::Y."t' 1 f l E a 5  

ir~rrattinly ~ ~ i t 2 1  thc revised QPAP. The Conlmissiu~l will there~iftelr knEd :I g~ttltitr. 

lirb;trim,g trltz  el^ revised $PAP beginning a t  9:QO a.m. on Monday, %Inru& 18, ~ C H E ,  :IE, 

315 r~tvifririg L ' L ~ P ~  nt  2515 Warren Avenue, Suite 300, Cheyennca, %y\'~rnirtg. 

18, (IUY finclings and conclusions hereinnhave arc supportt*c! hj .  ttrntl- 

7sut-x~.i:u.triol evidence in the record of this proceeding, in.cluding e ~ i t l r n u ~  :.tttritict.ti igz 

r 1 5 4 .  ftfit~fti-~t.ilte proceeding. 

----- -- -,-- --- - - - - 
7 Docket Nn, 'ir!i~t?f\.T*,t-rsrr-~>sts-k 



1 %p~ri.*t ~I.3xa1t pmri~ptly file a changed QPAP confornling to  the directives 
%.-.'r : Z ~ ; ~ % F ~ C ~ ; ~ P ~ Y  - ~ f x f  1,ho s i i t n ~  s-faall be considered in public hearing, d l  a t  the times 
.s $i;)p+t:j_i;rti-d i ~ p ~ s ; . ~ p ~ i t ~ q r ~ i 3 .  

9 
-+ i'23altrkztir>nbt C"YI the develspment of a confol-ming QPAF, propel- PIDs 

wp& e&i* *a$kifi+sLfitI comirletrinn uf the ROC OSS test, the Conlinission recomlnends 
:%-t% t#wt.r.t bar?+ ~:.iti~fl~ittd the general public interest criteria as described 
jr";'g.o-Prl;x4#v, f s  

i; T%"tri:i na*der i s  ~ffeutive immediately. 

"t*1'1-" 3 1 Jf.41 IE :irkti P-I% I kJ1[2hD a t  C:heyenne, Wyoming, on January 30, 2002. 

PUBLIC SERVICE COfi/IMISSION OF 1VYCXJf.lKG 

STEVE EEEENBECKER, Chairmail 

STEVE FURTNEY, Deputy Chair 

KRISTIN H. LEE, Comnlissioner 

+'i 9-1jZE [ E X  t-;, OS1,EY, Srcrctary and Chief Couilsel 

- -----. -, - - 
8 Docket No. 70000-Tsi-OCI-599 



Attachment D 

Service Date: February 4. 2002 

USil'h k'T'R Jt EWT C3.F PUBLIC SERVICE REGULATION 
t$EX-'I.)RE THE PUBLIC SERVICE COMMISSION 

OF: THE STATE OF MONTANA 

%=; 2 ih- *%f 4'Yl"ER CTF rhc Illt?cstigatio~i into ) UTILITY DIVISION 
4<r~4-.i I L7'rs5rt.s:ltj8n*$ izCoanp[jnnce with ) 

%.s-.. t9~"rr8$ 1 ii-kf k h ~  f ? ' ~ I ~ t t l ~ t ~ ~ t ~ ~ ~ n i ~ ~ t i ~  AC t ) DOCKET NO. D2000.5.70 
+,g 5 iPiR$ t 1 

PR$zL,$%fI"a':% Rh* KPEPORrB' ON Q ~ ~ E E T I " S  PERFORMANCE iiSSURANCE fPP,.-lN ,ANXI 
Kt EQBTEST FOR COh4IMENTS ON FINIPPNGS 

%a'3isws~A t k ~ i i f ~ s l r  
3 d -%$. T,S* T$"lri+if CC,C9rfff;tlllb I ~ I C  ~ C I X ~ I I I ~ S S ~ ( I I ~ ' S  preli~ni~ial-y findings as to v+rhetlier Qwest's pcr~f~rinartct~ 

n ? , k q t * i w ~ :  ~ I . I I I  (QfSiil,l$3 i h  silfficielit to ensure the local phone service market in Montana wit1 

w~atsiri ttp*r.i ;lfi'icr' Qwese ohxair~s Section 27 1 approval f?om the Federal Conirnunic;~tinns 

Cqr+ajsnitr*irmt tI:CC). Evitlz.~:ztion of the QPAP is one part of the Commission's nr~afysis 01' 

1,,& i i k S r i  ,, i*c~rtrpti;.tr~c \bzi t;l~ t l ~ c  pt~blic interest requirements of Section 27 1 . 

i t3% csricac rrg;\~rlirtg Section 17 1 applications, the FCC clearly indicates [hat a suucrslifbi 23 t 

~gspY~~,i!iibit ntrtqi hrive mechanisms in place to ensure that the efforts the regional BeII cu~xtp:inie.: 

85%+ t,$ti:2: f:.tt~: fkikcn to open up their local service niarkets arc maintained after rl-tcy \\-in 

$%.:.,-fb.kra 2'7 i ; ~ J ? ~ ~ F c ) I  ill, C~nlpanies that have obtained 27 1 approval to date have ricmnnstttatt.d 

,)tr:i kr,rek,"l~listy rncusurcs are in place to assure future con~pliancc by ilnpicrnenting :i 

fxv:"a)r;ntX.rti~'r ; I S \ ~ . I ~ ' ~ ~ H C C  plan, The FCC identifies five lcey characteristics it looks fur  a'i~crt 

c i  . i lni ,x:t t ig :t fti~thcr a ]>erfonnance assurance plan satisfies the public intercsr. Accorciir~g t i t  the 
f 

Z't i . .r jtiirii ~~t~oulct  contain: 

0 L"iirsnii;il Iirlbiiity that provides a menningful and significznl incen~ive io t:mi~ply wit t i  ~ h t :  

piitnS\ perfo~~nance standards; 



Ser\/ice Date: February 4. 2002 

t~fS1"kft'4'h'iSZFI' OF PUBLIC SERVICE REGULATION 
REI:F>R E Tf:FJE N!B L1C SERVICE COMMISSION 

{:IF 7XE STATE OF MONTANA 

5% ;'$kt *J $ f 5.Fet.T t'5F dla. Invcatigati6-rn into ) UTILITY ClNlSION 
.: i tI";lcrff;rfti k ~ k  tTilifrpIi31'lce with 

-, -t I 

) 
*e,~, Y 5 +  L.C .,T 3 :uf 'fcfrx:~~t~~~tlr~nj~ltic)rls Act ) DOCICET PJO. D3000.5.70 

3T :*@?f; 1 

~%~i,lF_X%~~%.14,$3Z' REtptFR?' OM QWES'IT'S PPEWIORMANCE ASSUR4NCE PLAN AND 
ItEQtFEST FOR COMMENTS ON FINDINGS 

f adzr&ixgff/ssg~ 
?,A- 

ybsqz +':*gwd'7"n.1+ .*$t;t.rntci tire Cisrninission's preliminary findings as to whether Qwest's perhnn;tnct. 

skkkkiif I.T$*I'T jdaft rQki,4,231 ih  li;l~ffici~nt to ensure the local phone service nlarket in Montan:i ~ v i l l  

4 ~ t ~ $ l  a,-$w~.i ,iif!i;if Q\r,cr;t ttktt,nin,c; Section 27 1 approval from the Federal Communications 

4 iiwmr.,*islgsfi wXxXC'K':' r ,  Eu;~l~iatiol~ of the QPAP is one part of the Commission's nnrllysit; of' 

, ,? j%. i 5 t  3 ~ c ~ ! i i p t i , i f ~ ~ ~ :  \\*it11 tlil* public interesl requirements of Section 17 1 .  

s,t- !:-. a &ijtpr+ ic;&i:~rili~tg Scctior~ 27 1 rtpplications, the FCC clearly indicates th;~t n successfir I 27 i 

5 p p 7 ~ d  'tidr'17 i i i t t" .?  f l f k i ' f - '  JIICC!I:~II~SII~S in place to ensure that the efforts the re,oionai Bell ~crrnpar;ic.~ 

~ r k k  ij+kai(.xk: hart i;khcn to open up their local service markets are maintained after they 1\5n 
I . .  
" + + ' % h f 7 5 1  "1: { ;ippi.il\ 31, Companies that have obtained 27 1 approval to date Ilave demcsnstr:ttrtt 

. * E s E : P ~ s , + ~  k-+tirtirr;~ I ~ I C : ~ S L ~ ! - ~ S  are in place to assure future compliance by implementing :a 

j ~* t i r i tX i i . t~ t i ; , '  , ~ ~ ~ , i r t ' a ~ ~ ~ s  plan. The FCC identifies five lcey characteristics it looks for when 

~lir.t!-',di$ M J I C ~ ~ ~ L " F  ;1 pcrfr~mtance assurance plan satisfies the public interest. Accoidit~g lo the 

d I C ir , t  pi.irl % f ~ i ~ ~ l d  cunt;.tin: 

4 ffrtic,.r~ri:ri liahiiity that provides a meaningful and signiticznt i11centiI.e ru comply u.irtr tht. 

):lktet'kk pcrP'ann:rncr standards; 

. - ,?, -. ..:,.Jvc., .,., ... ; ..-." .... ? - .-.-.-.------- 
: %&.. .Y.% ,5-<,::< fi,i-!+ i'vij~,rtiic ,it'irii. K r r i  O r d ~ r  15 FCC: Rcd a1 4166-67. para. 433. 



if f:+fe:as7fj anicrrlarecl, [)re-determined ~neasures and standarcls that encornpahs a 
a,tr:iifj~ztz~~%iL c I : L I I ~ ~  af can-ier-to-cmer performance; 

-pi 4 v e ~ ~ = j ~ t l ; t ! l l l :  q%nieturc tl~af is clesi3ned to detect and sanction pool- performirncc iv1rt.n ie 
r 9  .dU.t".; 

s 43 ~t:fthr:x~c~rir~g 1nechanis111 that does not open the door unreasonubl> to litigrtti~-rt~ mi3 
,rppeaf ; ;trftS 

4~ Rg:rsrra;lhle tesur:\nce that the reported data are accurate. 

f.&<~ic14'+. per"fi>sirtitt~ce :~r;-?;tirance plan was addressed by the pasziciljants in {vritien cunlniettb, 

it'('. heii:~r;ils" E I I - I I C I ' S O ~  j ~ ~ r k s h o p s  in August 3001, and in briefs. Jnl-bn Antcx~uk. thc 't*i~htr\lr~rr~t 

frleccf Pas t l l t b  i1iilc statcs pal-ticipating in tlie QPA?? proceedii~g to conduct the ~ s ~ ~ r l ; ~ k e ~ ~ ~ ~ ,  ix4iiz"ti; 

3 ~ - ,  t&~$vjru t i l l  Qrt*tpsr's I '(JI:JOU~ZL~~~C=C A\S.YIII-CIJIL'C Pluli on October 22. 300 1 . .Alttonark :va\ I~arc,.sf, t i n  

Itrtdrncl 4hc.w uu"sliaps after the predecessor post-entry performrlnce plltrl rPE:HB'b ixdtnI~t~:.,itk: 1: 

prarc:sa31 1kiu1 cl~rfecl withol~t Qwest and con~petitive local exchange ca~rciers fCLEth? itclrit-t itrg ,i 

i:arrwrtq._trs, pl;rn, In his Report, Antonuk reviewed the issues raised t . 1 ~  the p:lstEc-ipnath iirrtf tn,tde 

recc~wtrstick~~t;tli~ii:~ ~.epsding tlie QPAP for Commission consicieratio~n. Participant? in khc- 

3ftuir;aixa PSC ilacket that fiIed comments in response to Anronuk's Ryjrzrl wrrt- Q\iicht,. +*I'X'B.VF, 

i ; , " r~ t  +id ii,'nl~l~~~inicatitions. Montana Consumer Courlsel (MCC f :tnci iVorittff't ktlt- s" lrr Kt.~i-rctti*r*t. 8 .  

2laiii. the ~t~mtnissiozi received Qlvest's replacenlent filing ~:cln~mel?ting t.rn ~Zntrti~uh'.. & ( ' i ~ * t ~ ? ,  

i icfuding n rccili~rc version of its June 39, 30QI QPAP. The redliac ~~crsiari kler~r i f 'k~~ W t e o ~ ~ i ' s  

at;trific:;tris~ and ~nodifications of certain Antonuk resalutitlns. arid u hcrc Qtic%t +~gre(l-"s t'ittit !E~Y  

fcj) i>/"f ,  This 1-eciline version of the QPAP is posted on the Commissiurr'x intrfrtrt wrb4ttc .ti kkr. 

la,c;iljan: ~,t~~~~~sc.sta~e.~n~.~~s/tconi/tconi.htni. 

'Itti. p';" l in l i i~ i~y report su~nmarizes Antonuk's Report as ivctI :is rhr cclrnmrtltiz. fifci;i ~*i: ?h:* 

Rt-f7i-'tpr, P~I-ticiprtnrs to this proceeding are inviied to  C O M ~ ~ I T T  011 E ~ I C  [)l;"~litlrctti,ai"l; TStii,9i)i$r in  $:!I 

rcp~trr, Tht. Coii-rmi ssion respectfully requests enc h cornmeriting part: to ccbtlrrci.r iP*~srf! i r k .  

~*rr~rr~nlenta consislent with the structure and outline of issues in this reptrrt, C '~ l t~~t \cz t t ' i  ~ n t ; s %  be: 

f\\c,il wit11 thr: Commission by February 25, 2002. The Consmiss-ion st-ill r k w v  K ~ T ~ c $ ' .  k!ttrie 

comjiwnls and reach n final decision on ~vhether the QPAP satisficr tf~c ptrbtrc r ~ h a ' e - t  fcit ill 

Mnntan:k. 



5%'31%%-ihRY t"QF ANTONkJlI6;'S REPORT, PARTPCHPANTS' COI"V141RIENT,5. XKl'r 
COh%k$ISSBIBN PWEILIIIMIINABRY FINDINGS 

%herr- &n,* ;triiln>- recrri~~meuda~ions made by A ~ i t o ~ l ~ l i  in his Rcpo~-t that arc nnz~?ntestud try the 

p wjr,rparrt?; sn fit13 prilceccling. Unless otheswise addressed ill this prclirnit~rt~ report, tirc 

l" i i ~ ~ ~ ~ ; 1 ~ , - , i t ~ n  a t f ~ l p ~  thnsc t'eeotnmcnclations. 

Y%c zf irbjt '  yelie~:iI. cr?lllf11if;i3tS of tfie parties include tire following. i n  if,s carnment~ 'vthrtdT'frrrr 

. u'rilcsir% d ie  c.i,ceptions AT&T takes to the report and joins in the arguments AT&T r:tise.;. to 

~klnppl~vt %Vifi~TrlEL"~.ar~~'s positions taken Ilercin. The MCC filed comrnenls t11st titkc exc-cptitrtl; rsll 

%grxcc"l.il ;rsf>ect\ of r11c An101.1uk's Rc110i.t. Covad asse~ts that the sc~lc t:ritcl.lon by which frr 
I *  113% X k % % ~ f ~  $ 1 ) ~  C)PRJS i s  f l y  whether it  "fosters competition in the Iacal esclltrngc t~~z~kef ,"  

?u:tsr~*i in$ r l ~ i h  gc~il depends on a finding that Qwest's entry into the h n g  distttncc rrturkef 5* r : t  

t k i h  ~ ~ f f ~ l i i l  ~IIIC:IYS;I. I11  regards to this Montana PAP, the public interdt:st tczt i\ rnct orrl2 u t w i t  ,t 

it.rc~la~r;>r~rr~ i i in place to er~sure that the local market is in-evessihl~. riperr to competittot~ crcad rhtt2 

wli~rfcs;~lc: S ~ T Y ~ C C  quaiity will not deteriorate aftel- Qwest receivax 37'1 rc!icf, A< tn~$tit~~bcixt~- 

t : ~ k  tltc it~cxtntivc to help competitars, Covad adds that the FCC strcarlgt) efrct3or;igei r~k:mitrtria~ 

iat pois~-cr~try wlruleside service perfoi.mance by n PAY aincl the ulrirnztc qttt:stioat C:<lttartst.%rrlft 

i'iiukl :-irlnlsi;lss is whethcr to accept Antonuk's resolutiorls or tlifopt yztrsitiun* ;~uftarii~tl tt? o;rr;t~er\ 

'rhe clt-1xcLrrre nf this report mii~ors the or,aanization of At~toni~k's h'crprwi nart ptr1rig.i fsbbia't. 

r:iF\r_.d Ity the p;tr-ticipants under five sections. Each sectictrl oc?ircs~~~rnris to E t 7 r '  &if ti C$,Tfp-tl" 

t~t.r:rr.at:teii3stics outlined by the FCC in its orders or1 pcll'ol-mance nasurrrncc pi;kmt:Y. 

f, k!EANINGIWL & STGNFIICANT INCENTIVE 

A. Total payment liability. 

I .  36% of intrastate net revenues sta11cfi1rrI. .&rsti\t.ruh :bgreci! " r t ~ t i ~  f!&ic,t;t f h ~ f  

the appropriate arnount of levenire tu pl;lrs at risk each !~;tr  tknifdg !ltc F\(?tXkZb 2 ' .  

3690 of Qwest's 1999 net intrastate revcliuss at ~.cpcrrect.i tl-1 ttai: I% ' f^  E J &  r b  

ARMIS return. For Montmn. the 36% stnnc2ausd rtlwlts irr fatve.--t Itla? tpr;; f w l t *  

r~iillion at risk each year' under the QPAP. Autnnttl, run%rllrb tE\;rt tDtr S;f '$,* ,':4+ 



:~f>pt<~tlci this amount as it provides a meaningful incentive to prcx.idc atict~untf: 

ysee-fitrmance in its 27 1 orders in other states. He finds the: 36% ~~ilird;.tr~t iut 

lippropriatc starting point, to be exalllined again in  the co~ltcst of nil t i le  rlrtier 

.fJPAIZ p~*avisiot~s affecting Qwest's incentive to pel-fonn. 

{,:<<!JJcL~-QI?I~~?~~I 1,s 

C f > ~ ~ r r l  opposes cr 36% Izarcj ccrp heccrrrsc it will 1 r r 1 ~ 1 ~ 3 r -  c,o,t~~~rci2.t~rrr. CLTX's, sl 

i rwr~risisrc~r~t illitll the puipose qf n pciforn1arlc.e ~r.ssz/i-rrrtcc~ pltrrr, i~ rrrv in nh~, 

~t l i i h l i f -  inter-cs! crild shoirld be rcljectecl. Arlir~icrl ccrps ntcr). ~tr lr / tv-  t . ~ i t r f j ~ t . - r r k ~ c t r -  

t.:'L,EC,s. Tllc "ir~jlrstic*~ of lr~zdei.~oi71pe~7sCrli011" i.s ~ 1 1 i c 1 ~ 1 : ~ ~ ~ t ~ ~ t ~ c ~  t ? ~  fjtt '  b ; ~ - 6  ~ J J c Y ~ "  

C'K+ECs r-cjceivc no compe~z~scrtior~ for tlrc nrrrt~e~-orr,s ori1c)r-s f l tctf  ttru*f'rrste4&c't1 *b! i a f - ~ b  

Q:ll\+c,sr1.s service q l / ~ l i t y  i~ ~lcficierzt. As tllc ccrp seit\+cp,s or~iy trt l i~ r r i f  Q ~ F ~ " Y I L ' %  

r:\lr)l?.sui-e ro  ~erlnliies, it is ~'o[~~~te~--i?lilritil.e ns ccips trre oit!~" t*rc.ar'/irrr! t i -kw 

~)c>rrolr ir.r are irasr ficienr iilcentive bfoi. Qlvest r o  plut*itkl C I L ~ ~ * ~ ~ ~ L I I I ~  \ Q + E . F " ~ ' L ~ ~  f i i i r r ; i ~ t ~  

Hc~sccl arz I-! I-ocer?t Colo).ndn Ci~nlr~rissio~z O I - ~ P I ;  C't~~urtC rctwttrttrcj~idr d: l i ~ i t l y c ~  t t 2  

f/?c QPAP. A.r tlzf CoIorfl~lo C O I ? I I ? ? ~ S S ~ O / ~  O ~ ' ( ~ C ~ ' C L $ ,  f f i ~ r e  ~ / 2 0 i  i / it b e '  (6 ~ . P E ,  

pr.i~c~edrr~-iri, m p  cii~d ir~srecrcl qf a -36% ~11.cscedrli.td crrp, f"'t~a-t.l!rf , r c ~ ~ ~ ~ t r i r t ~ ~ ' f ~ ~ f ~  ,!ctfr 

lro,;I:',~ iF-dC2, ccq~. C o ~ ~ n d  t7ote.s t h ~ ~  Ur~llt C~if~ t~ t t i , s ,~ i r ) t~  ,Sff&'t ~ t / ~ . z ~ * d ' t ' ~ i l i ~ + i t  rfM rtti* 

Cornmisslorn ~reBiminaarry finding; I3~ciiWi.c thrt unlnklnl of gtt,u pra$3sriii.r:6i en$% 

is inseparable from the below issue of psacetiurruf v.'cmu~ ~kls-frftt~tk* Q I ~ ~ S ~  ailre' 

Comdssiloan's finding follows the latter disrmssittrr, 

7 . Procedural cap v ~ a b s o l u t e  9. 111st~;lcl of eikhur it pru~ectttf:d <,.,kIr k*.\tt\ii~i 

call rise i f  Qwest's performance under the plnrl is bacl %flat r k  Fl;.&tb~r'i'~~l:, , * * x ~ ~ ; : v c :  

the amount of the cap) or an absolute cap Ctvhicfx criti~bd trot be i : p s ; ~ i k  ~ t e i  w,a&tt'r 

wlint), Antonuk prefers a  "sliditlg" cap that hlrs the t;,itllLvfrrby ;,r!ri.it.ct;:i;:n- 
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ri~l)bl.  3 y ~ l i ~ ' ~ ,  d~ti*i17g \r*lzicl~ ti17ic Q I I ' C S ~  C O L ~ / ~  C . V C C C ~  1 1 2 ~  (''I/? Ji) la  ~ I I O I T ~ ~ L S .  i ~ i  r r  

;irrw lit-irir ir~i,i~rirtit~*; ( 2 )  the FCC has 17cvcr author-iced cr plcrii I ~ ~ / I ~ I . C *  rorrrl lirihi!i:)- 

IZ'YIS f r : ~ ~ %  ljtnll 36<7t ofllct iiltra.stcrtc I ' C I I ~ I I I I P S ,  yet i\r7tor1llk'~ /?1'0/105(11 I I / / c ~ ~ I - . F  ikr' 

t w p  t t  1 t/rcaibc~[.w c/o \\+I 1 to 32 %; (3 )  t17c slidir~g C W / ~  I ~ ~ O ~ ~ O , S C I  1 \I*(/.Y lutt i - i t i i~ ~ri[ t t~J  f ~ t *  

1.i-qrtr.sfcd b y  olty pasry, ir~clrtding Qrllcsr. AT&T rccon1n7olds trs hcltrcl. stdu~i tw. t  

rc-l rdtr ccip ~ S S C I C  ~itl7c~'i- the U t ~ l l  S t ~ ! f p i ' o p o . ~ ~ l  (11. thc~ CCnji-i~clo ztyl?r.ntri.ir. i'iic 

I,'tijlt S ~ ~ [ ~ ) ~ / . C ) ~ O S Y I /  laiscs the cap to 44% of 11rf il~r~a.sfaic ~ c I ' E ' ~ I ~ ~ c : Y  t1.9 flit* iWc'bt' 

T7i.)1k tni~rnnrissior~ did, N I K /  pr-o\ticles,foi- 1117 to ~i -C-pcr-c.c171'trgc*-poirir i:t(*rc=crstl hi I'dtr" 

r{y' if&\t't~st cl.vceeds tI7c ccip for- 13 .sti.~~i,yllf ri~orltl~~. 11: C ~ ) l o ~ ~ i ~ l o ,  ac-t~ct,~<lirr,y :F! 

:\ TL!?7., rhci-P is wo L ~ C I ~ I  0 1 1  7-io1. I ~ L ~ ~ ~ I ? I L ~ I I ~ . Y  (to CLECs) 1 ~ 1 f  .fi'~irr 2 /rri,~nrt-trfs i d i l  

,xtalt1sI rrrc .slrl?jcct lo n pi-occdui.cil cap. Tlrc~ Color-crtlo roi?rnii.ssic~n trretjC r u r i ~ r ~  i;lrc 

ryq? (IfQ\clcst ' s  pcryn~er~t licrbility eq~rn1.s or- esccc(ts tltc ~tri~~trril L ' L I ~ J P ) P  0 5 ~ 3  

r-<~~r~<~c'~fti\lc ~ C ~ N I : F  0 1 -  j f ' t ~ i ~  C O I Z , ~ C C L I ~ ~ ~ P  i~ io~i t l z~ '  ~ ~ r f l l  c!j'pry/~~t*r~tx i ' r / i~(r l  crt' 

t~,~occtl c-,tlc-ihi~d qf'thc N I ~ I I I I N I  cnp. A T c W  ~ ~ o i c s  tl~crt Brll Si~ritCr 's /=chc..t-mt 2ZJ 

crl?/dicwrinn.s to the FCC.jor Gcor.gici crncl Lorri~sictn~r itlclrrili*~/ :~r.rl;rrrrrsrrri.r jbirrrt r 

rhtrr, it1 Georgia, p ~ i t ~  44% of Bell Solrtlz ' s  1999 irltrc.r.stirtr* rtirt r.rrTr*rrrrt*> trf r5.d 

c u t ~ i ,  iil Lo~tisi~17~1, GJOCJS 170t lir7rit Bcll Sorirll'.~ lniyrncrrt Jirtbiiicy ~crlclrctrrych 

irroli~rde,~ ( 1  procerlrrt-crl cop of 2070 of 1998 12er r-etlcrrrrc.~ j. 

~ ~ ~ : C O ~ ? ~ I U ~ ~ ~ Z I . S  

MCC,/i'ncl.s z~i7nclcesscri~1 the I-crisiilg N I Z C ~  lor~~c~~-irrg t?f cerps trs 1tr~sn5t-cd i ~ :  r b n c - a  

I\'q?or/, fhr so-called "slidijzg scalc", c-lnci insiccrcl~r~~ol:\.s Qlikc*st's 3fi r.ttjt 

pr+crl?~~,sol. MCC Ji'11c1.s t i ~ c  ccrp r-ecrsorzcr Ldc for. sc ~*cr.cd r*c*rr,vtrrt,\: I J thr' iw. li'kifi tLt* 

risk is ~1O~~t~1iz1ie~1' ci17d ).sill likely eizcoict-cr,go scr\>icc trrtti j~c~;fi)r.t)rmrt.-c eir jrtrt.bi\. Frr- 

io//cit Q ~ I ~ L ' s ~ ' s  )-~~tuil  CLI.S~O)' /~CI*.S I -L?CC~\~C,  ( 2 )  ~ i i c i i ~ l g  I Y I J I S  C I I ' C ~  p o ~ ~ ~ ~ i t f d ! ~  t t t ~ ~ r ~ J s " i C  

uric1 should bc cllc~ngcd hnscd or1 cviclei~cc c~.v/~irinitig ~i'lty pc<fi.r~ttrc;zri.e. iirr'lirir.., 

crnd ( 3 )  n clzcrrzgecl cap i ~ n v  tr'iggei- l c ~ s  (rcccptnhlc /I~</~>~'I~U~P~C'C'?~;IP' ihi* ~ t 4 ~ ~ j r b r - i ~ ~  

c,fQ~i~c,st ',r refnil nlsto~neils. 

Coilad cc?i.r~ment.s - 
/tcljr!sting ~ / I C  cap iip\z?nrd or- dort~r~\t~crld is 17ot crcct:prahlc ro Ci?r%nti, 



g .h lz?rtMcbi~  ~ r e i i ~ t l i n a r ~  finding: Tile Conlmission is presented with four 
=*lij*sOLI1U 

difTgscnat options regarding the anlrnanal cap om totall payment liability. Tlre 

kc? betlrflts and dsrr~v8~ackti of' each option are explainer! k'lx;; 

I .  Aattonnli's proposal for a Lbsliding cap." 

!iliftsltl~.fk determines that, because there is not much er;pcricnce 

nnj'cvlaere yet wit3 8jedosma~ce assurance plans, it c~ould Ipe prudent 

$(I ihlnul movcr~aerut of vile cap - up or down - - & -  within ;a confined ratlge 

in certain defined circumstances. Qwest prefers the laord 36%, cap, 

hut agreed to incorporate Antonuk's proposial instead. ATdk'f, C0~3ti  

arrd h$CC objected to the slidlung cap proposid for the reasons 

identified above. Chief ob,jqjections are that the FCC has never 

approveel a pian that sEBaws the cap to decrcnse betur~. 36% a t ~ d  tlitri. 

the proposal allows too lnlucsl tinne to pass between Qtvest's 

noncompliant performance in excess of the cap and inrplenlcmt;ptir~n tj1 

;t I~igher cap. Esse~rtially, this is a procedrlral cap with landcsiral3lu 

attributes. 

9 -. "Hard" cap of 36% of net intrastate revenues. 

Tlae FCC has found the 36% shmdard sufficient La create a 

nreanlngful and significant incentive to perform for other Rrll 

operating companies seeking 2'71 relief. MCC recomn~cnds thc 1.arxi-ti 

36% cap. AT&$ na~cH Covnd okject to a IharO clap I,ticatssr It cfat~ld 

reseala in Qwesf nof providing coinpensartio~; t;: C!,ECs w!~a hiad hecn 

ttarramed by Qwest's ii~oalca~~apliarlt pcrfornaancc. 

3. AT&T and Covad allso argued that the cap anlotant r;httoulrf he set ut 

4% rather tlaalra 36%. 



4 , "Prrrcedosra~" cap of 30 9" of net intrastate ~,c!venues. 

Aatowmk lfioaand that a procedural cap espostts Qwest Lo lunknnx\n risk, 

E % t  reasoams that, just as CLECs are able to decide whcttscr the cctsis gaf 

crrterirag the competitive local market are tocn high, st) stlouiid Cftsest. 

.4 procedural cap reduces Qwest's ability to detcrirline its p:sytrt"a~ri*bt 

liability exposure under the QPAP. Qwest and %ICC do not slapper1 n 

procedural cap. AT&T and Covad support the Cdor:.idn approach $0 

a procedural cap. 

Of fite ahove options the Comnlission finds that a 316% praer!dirr:~l r:np is 

pr-cferai~lc to the otlaer options. The Gom~missian intritus rliattra-xrcnt?; ngk Jtrsrv t$+ 

irnpsement a 36% procedural cap. Co~nmcrlts slinttlld :iddress Q ~ I C  ~ritrlria hy 

which the cap wo~ald rise and, if so, lion7 high it mag rise. 

3. Tier 1 percentaue eyualization \\.he11 call is t.e;1,che!. If" LZ-ru cup i 3  ~t+,~c11e,.d 

in a n y  year, a problen~ may occur due to the ope~.atioru of i t  c,.;tp: t~ttifr: C,'!;t:f't t r r f ~ a b  

incur t~oncompliiint service fi-0111 Qwest up to tl~at point roccirlc ct,ttrt/~~rt*;rtiz~tt+ 

CLECs who incur nonco~r~pliant service after the cap is rcri~chcti rcce:i'i c r ~ i l  

compensation. To address this prohlern. Antonuk reco~rit~rctltfk tlkt* titlia,v,ik rny 

ti~etl~od lrtf equalization at the end of each year ivf~err the ckrp r% ?-i:iirhn.rl: 

a. The amount by whicll any i:~nntIt'i+ tt?f:rl pit:uin~rr&,$ c y ~ ~ t x i i  & J  E 2'" kvf 

the 3111lual cap shall be apportioned bet~ct.ei? Tim t iurufi 'Tacr 2 ~ ~ c L ~ s c ~ ~ ~ z , ~  $ f r  

the percentage that each Tier bears trf the ti?t:rl f~cryrrlcf~t:b kitr nDic jtt:;tr ; t r  

date. Antonuk refers to thc rcsults of this cnicut;ttrt~t~ rrx tire ' - L ~ F ~ C ~ E R ; ~  



b. Tier 1 excess will be debited ag:lixlst enwin;: pa!;mc8rS, bfrarl. &Ze rlx:c: 

to each CLEC by applying to the year-to-date Ilnyrxcntx ~ i l l i i ~ i ~ ~ ~ d  &> g9ch n i  

percentage that generates the sequireci mtal Tirr 1 ;itflatrat. 

C. The tracking amount \ \ t i 1 1  be appotriorretf nr-~~trtlp alt Y-3.Et3 .c+ 2% 

to provide each one with p:lyments equnf i n  percieot;igLi rtx  it^ wt;d 3 C ~ P ~ - F ~ > -  

date Ties 1 payment calculations, 

d. This calculation begins in  tire f i r h t  ~ ~ c ~ ? n l l l  t i ~ i t ~  p.%t t:li"nb 3 F C  

especled to exceed the annual cap nriri ut~ndnnsr+ I tr  c,da tnt.~z~tti list: k%\,r% 

year. Qwest will recover any dchitcd attrowit% h y  ~ & u ; n $ ~ ~  pul)rv1k:1~t~ ~L%~I+- 

from ally CLEC for that rt?ni~tt~ ;rn.tl :my l;tri.c.t.c.ibi~rs sraxnib nci J~CCC-.LI~-L . 

Q ~ \ ' c s ~  COI71i~?ClltS 

Q~\.est docs rtot oppose Tier I cqtrtr/r':trrir,n. Q I V ~ + V ~  r m t i - ~ t ~ ~ j ~ ~ f ~ ~ i t i ~ ? r  - ~-*i:rfi:++;t\ I 

larzgrra,qc into rlic QPAP IF?.-?) hrir tt9iiCt sc>$rnB ++6&inaq'c',ui ~f :'~t+tt. t w - d  r'i~i.d,*"%b f s l  

cicr~-(jj: thc o(,rr.cuio~t qf rllc cnrt~pln~ p ~ i c t * ~ ~ ~ ,  Rr'i"ciitfir LI!?IJL t'tirii:r8&$~ J ~ P B X R I ~ ~ ~ ~ ~ Z  

r~lnvfrr ll he fortp or- e-vceccl t l ~  ntnitth[r+ Sd~4'cilraik% a~,ftttt &a Jat&#iai eLE1 i~ r jq  :;1 1 t ~ i  1- 

to-dlltc IlU?J177E17fS (idld (7 ~l /? l t t l f l f i i l ' i '  ~ i i ~ i t f h h  i . l P j t .  

Commission preliminan. findim: Tha Cum.tgakrSr'he ix$il~t,* $$%*ri$ ;%$~igag%$&k '* 

rceco~nme~ldation to eqrtalfm psynrtrthL% %n 9 3  .E(,'rkhl I$%e-~$,%*i~t ( & % ~ l $  a%%$i%z& 

Aantowuk's reconlmendalticrt, the i_"cansmi,ss4~~n if$% c t ~ ~ ~ t r ~ g t ~ a $ ; ~  .ebn k . s s  w 

Qwest proposes $o irmpienlcrlf fittlurrwufc"~ ~eerxnxurtei.ndt*ti*~f~~ BXTW f$$?i'tr 

Section 12.3.) 

3. -st's 11xtr& na'L,q08t~&~i~!1~p~j~;~.~'g- .sd7w- 1% 8: b ~ s ~ ~ &  BY\ 7 3; :, r :k'li:~~ : : 1 

enable its use, Antonuk rc-jtect\ the %if03ii.%* $t;$f:%'i pdx,rkOir'ji : h a  k & ~  p i?Fc%-r 

inquiry is not the size of the payments ta CE,Ei( %. &uk f2~t~-;"t-~ ry.i.:it%xs~,i,ti ,1p-:5. i': 



5. Continuins! proprietvof'a cap base3 C I ~  tL3129  t?q~~$f~g_r_tptg:, --\;eE;>rti& 

rejects ELVTilne WnrnerXO Utah's proposal t zr  ttot :'tin .i b,tr~ t3e i , t f t  6~:1  5"1'5"2 

net revenues. Antonuk reasons i: is pi-uferahle tcl rcl! uptrr ftre f i n 4 1  a:ri;'tim 

represented by the 1999 net reLrer.tues dlan i t  wrrulil bc ti, , l c ~ q 5 i  ~t'te aitt%Lcttfirr:T r - 1 :  

the anxotn~~t of the cap fluctuntins up or  clonn. 

I l t  

Coaam~ss~on ~prehninarv finding; 1 la9 tLfanxa$ri$%ialh &p'r&*cbs %iih \ i l l l f l ~  4$1& 

the cap amounfl should be revised y e i ~ ~ f y  trt mX"tws?C$ tke ?r"ras~gsk~rjy*.i mta;z.i: 

recently reported ammint of 11ct intrrt3tate mvtnlaes4 

6. Likely payments in Iait.-~~~~t_t~~xg-ti-t~~. 2$t.lrx%aiuI . ~ ~ l ~ j ~ g c ; i ; ' %  S p v  ?+~.~sYI-,*T 

Staft" s concern tllal the QPAP wili not prt~ridc t$dw.lj K &r .rr lFBbu, rctze F F I ~  4;rlt:i Y" :$ ' 

provide compliant senrice ill stntcs tvith I c r t t  ~ffilcq t ti6r,i~!itj"~ ?t-+ b ~ . ,  rtt;'i%: tBf 4; irf~ic 

QPAP will provide for nlitrimunt pr~jrn~entb- 

- 7 7. Deductibility of nrtyments. ililtenribi ~ $ ~ S P I F P  .P:,+ !i'at>:.B.iitk.'.ir?r~ -.. ,+iwr ;-s;t ;:?it;. 

Qwest may be able to deduct QPAB pn:;triextt-* ftrr T r z , a I w  5,1r ~ : L F E ~ T L - % - C  :it*, I L ~  . u -  

the QPAP in this respect is no differens rt\;bt.t trakc~ p;ir+lc~'ii~tn$~ ii:l$i~~~s~~:~i $: p~ 5:1.1 

considered by the FCC. 

Com~ss ion  preiiminalv fistding: "FTI~: t'r,mnti.l%iera; ~ 3 - 1  a si~lid~$a~27ii f%'h:*ar~fqr 

the income tax deductions QW=I pzmy t ~ h ~  ft*tr QtkA,-tn8.i y~'j"~i~i,~~fx%~ wt$ ZIW 

earlier issue of Qwest's tab1 pay~9[1~lt11 fiahitli:. Q H W ~  ~~piff,54b"; 2 s  ~%tr~tugtwt 

if a 36% cap is combined with 3899 J%Rirp3$5 rt95 ~ ~ i e n ~ t g c * ~ ~  1; 5fe~'t"x ~ F Y J M ~ ~  '%a@& 



gsgiK?hk~r 4StttIiir ~ S ~ X . ~ ) S P K P ~ ~  it3 j\..fontana. HOIV~VCP', Ithe net impact of such a 

$%*~3@41? b I&%* tlm? ft7 Qtv~st 's  z~pparent right 40 tax offsets for Tier 1 and Tier 
?1- 

'% 
@&$ $1.~&ts,* I f  tsnyntcnds be, CI ,ECs or to a state are offsets to tax 

;z$lifigsttdtaau~, tbcls while the pnrpose of such payments is, in part, achieved, 

s%nlfi% 4Zrc et~~~u~qrxenrc ~PKI QM'I:s~ of such payments was designed to account 

hll- c@'i.rta, the cjl?/active is not achieved." This, i n  part, is one reason a 

,"BaFr-"> bba*d cay ia  Favoretl less tfaaru a procedklral sap. The Commission is 

ifar*~%:%kc%l~11 fitrlf~cr cxpla~~ntion 0x1 how the tas offscets are shared between 

~ti l te nlrrk featera1 tax o\~ligatians, by how smsuch Montaaaa tas revenue might 

sifk*%=reaw \si?h fire aftset and I% t1aea.e is ;a rollover provision in the tax code 

$!tat p e ~ ~ ~ t i ~ a  Tier 1 ualdlnr Tier 2 payments to offset tax obligations In years 

anxf~ail.qii[rrmX tu tlxc yean* in which the payments were actually made. 

~%jtti-~nrrk t'e,ja;tct.; CLEC: claims that the QPAY payout levels are too latv. He trncis 

eitr {G;>L~L~T i f~fi . ) l '~~\i j t i~l~ that Qwest submits to demonstrate that Q ~ ~ e s t ' s  cost of 

rtianiuml3li;rtrcc is significar~t ar~d substantial under the QPAP. 

f l~'iii(."r rcfa[~tl to c:onlpensaeion for CLEC damages. 

1 
I .  c IQelrvnnce w __. __--. (sf' comr~ensation as a OPAP coal. Antonuk rejects arguments 

tj:-*l'cI'z onil othesh') that the purpose of 11 PAP is to create incentives to detect 

;knrl x i i r ~ c t i c ~ t ~  pclos perforrni~r~ce, not to compensate CLECs for hmii, and illat the 

ia;!vri-rcnta to CI-ECs are not liquidated damages. kntonuk adds that the FCC 

cu!,)viic*~, +is test in ternmls of incentives, but an elemenrav legal principle in  the 

fjcltl c i f  re~ticdies i s  the public interest in holding parties responsible for the 

rtamirgcs tfwy ca~tse to induce them to behave in ways to avoid such harm. 

$3~;" - i , l . ~ ~ ~ r \  rI-*.-qtjsahe to  data request PSC - 14-4. 

k c  $)%\ r-s:'s+ r;,r*qwtkrw to data request PSC - 146. 



Axr~nnuk cnnclurfcs i t  i h  appropriate for the QPAP to address the issue of CLEC 

ix.itrp:.trsarinrr for contractual dnrunges, and it is appropriate that the QPAP 

fittkiidilte srlcl~ dnmayes. 

; \ ] ~ t $ ~ ~ i ~ ~ ~ t i ~ / ? i ~ ~ ~  tLy 

,t ILhT r ~ b w j t y i + ~ ~  IO r t~ t t~ i l l ik ' .~  ~?u.sitioit t l t ~ ~ t  tlic QPAP i~ LI l i q ~ r i ~ j ~ i t ~ ~ l  d~17ta~cl.s 

:,utrwrlrrr*r, AT~%Tcri-,qt~es rhc~ QPAP is similar. ro a corltn~er-cia1 liqriiclczted tl_ilrinagt;.s 

t"ntlfl~lt'~, htrr thrrc ore i1711?ortot d(fcer.enccs, slrclz as: l'hc QPAP's nlcrii: l~~rrpnsc) 

RN; rbrl.rlri'c tlltrf Qrt~cst contirlircs ro clelisei- cornpliaitt sei-lice to CLEC.r: Qu.r.sr 

r?fjrt., IEIC' Q13,4P ill oi.der* t o  11712cr the pirblic ir~tei-est reqiriret~trilts of'Scctiorr 171; 

f l ~  QPP4P c.orrre/l~/?l~rrcs srtbstcu1rial ~o\~einnterzral iiit~i-\*eitrinl~ crittl coi1t1.01; tho 

SCL4 T (~tJril,it incluc/c.s the QPAPI is 11tar7dcrred by tlze~fecIet-crl Tclccom~irrcirie'c~tir~~~~~ 

;\r*t; Q k t r i ~ ~ ~  is r*rqr~ii.cd Imt~ to rzc~oritrte iiz yo~d~fc~itlz: allel stcrres i-ccei~*c~ 

pr~nriBrlf.s itndo- tlte QPAP N ~ S C I Z ~  N I I J I  ~ ' i ) i~r~ 'cr~t~r~i I  i-elcrtioit~I7i~7 \llitlz Q)I*C.Y~. 

t.'tr\aril c y . > i ? i l ~ ~ ~ ~ i ~ r ;  
-..<-*-a+-- 

C'~?J.LK/ CISSPI?S thnt rhc SGA T into 1vl1ic11 the QPAP isjbldcd is [rut rlrl '?ctdititrr:s 

~.otnrrl~~r.ricrl contract" llzrl ~~crtltei. n "hybi-id" conti.crct. 

C'ornanvissiom prclininarv finding: The Commissicpa finds that, while 
-.____.__I 

tire QkBAP is sim1i6ar to in typicall commercial iiquidarted damages 

contrvlcf between two parties, it also serves other purposes such as 

tfrnf;c, icPeratiBed io AT&TYs comments. 

5 -. -.- Et~idence , of harm to CLECs. Antonuk finds Qwest to mgue co~rectl~: ttl:rt 

CLECs did not provide evidence in this proceeding to show 1v11ai their dirmagcs 

hari beer1 or wouid be. 

.s!>$g~~~rlz~lle~~ts 

.47;61.7'clai~~1s t l r~~t  O I ~ C C '  A~ltuitzlk decided tlie QPAP is tr liqt~idcrted ciat~rtr,qi~s 

( . ~ ~ ) Y T ~ L I ( + I ,  ti.$ c)pyosed to being sintilor to one, Ile the17 rook r11c CI,EG:r to t i isk J h i ~  



-~;~,~:tti: k i  r/~k~i;rtf:f'1 I J T P ~ ~ V / L I I I I ( I S C S .  ,4TcC.T tr1gLrc.s t1li.s is o blrl-~leiz p/c[c.ccl on it 

i ~ : i : ~ ~ . ~ * ~ ~ i j + ~ i ~ ~ ~ ~ ~ # t ~  I I fw . , % ~ ~ f o ~ i ~ l k ,  hut c7\~cJ /~  so, c/c~in~.s if ~1jc1.s prolzibited i11 flljs 

;-*ire rr'irJSsic tfrrrr'b pt771icli/~,~;r C * I ~ ~ ~ ~ C I I ( ' C T  I ~ ~ ' & I I ? ~ C I ~ C S  it .sl!fi'~-.s \ I J / ? C J I I  Q I I ~ c s ~ ' . ~  S L ' I ~ ~ ~ C L J  is 

= -  QGX rq~:dtjJli$::/,  . t t -c ' rs i ' t l i l~g  to r-\T&T, ~ ~ . Y L ~ I ~ I I ) ~ C . S  ~ ~ ' ~ N I I I C I ~ L ~ . ~  iircl~ldc I I I C  rnst,s 
* .  

- i *  t i  i\7'~C:T /~cr.so~~ilcl, eqr~il?iuc~~lt 1ri~clr71ai-keting drre to 

;;I%, 6 ; T  ' s  j i 3 f l r a r  r: f r r  !)rolrid~t stln1ic.e rc, il. TcCrT, goocl\\~ill c.o.sf.s, cilrd c~~.stonlc~)- scn1ice 

.i~f:q P Z&r:r,*rft%, );I?: f t i c f i ~ ~ q  tjto.s,~il?lc C + L ~ I ~ C C ~ ~ N ~ ~ O I ~ S  q fo t l t~ l -  .so-viccs sr~ch a.s cohle, 

t k i i ' f c 'h  6. f e $ j  r t f l t f  c - ( I I>Ic  I I I O J P I ~ I .  ,*\T&7' <II;~LIO.S it is I Z O I  pn.ssiblc to qrlc~l~~ifi: CLEC 

a i z $ f ~ t f * c f  $. 

~ ~ & r n ~ r r e 8 i ~ 1 i n i 1 1 ~ ~  finding: No 6anding or comment is 

Xlr:6q%%%af3-?', 

i other CLEC remedies. Sections 1-35 and 13.6 of the QPAP 

rrez: Ylrr i p;lyn\cnrs us liquidated datnnges which are designed LO protvide an 

t.-c~~tui+it.e r*tntcdy to coriipensate CLECs for damages result in^ - from Qwest's poor 

\i:t'viceT I I I  S C I U ~ I I  for the I-igkt 10 such payments wi tllout having to prove ham,  

4,31~~*;! wi.rauld scci~re the ;issurance that other damages arising from the same 

i%:~:"ft~nrt;ni-rcc wi l l  he waived. Qwest also asserts that the offset pro\.ision of the 

yik,4P [Section 1 3.7) would apply to non-contractual remedies. CLECs disagree. 

drguing tiley should not be foreclosed from seeking other. remedies. Qwest' s 

rvplf hriuf' conamits to not preclude non-contractual legal and re,ou\atory claims. 

bur Ajrtonuk finds Sections 13.5 and 13.6 urlclear and inconsistent when taken 

\oj;t.thor", Antoiluk adds that the same need exists to ensure that from any such 

TVC:)YCS~ thirre is deducted in one way or rtnother the contract dnrnacges arnount for 

v;t~icl: ~ h c  QYAP should provide. To remedy the incoilsjstency, 2nd to make clear 

that the QP,.2P allotvs CLECs to recover noncontmctual damages, Anto~~uk sti-ikos 

n l rw  01' Sertion 13.6, replacing the st~iclien language wit11 a provision requiring a 

('LEC' ro cleur either ( a )  the remedies otherwise available by law, or (b) those 

ijt e\ilitbltl under the QPAP and other rernedies as limited by the QPAP. Thus, 

C'X.4Ef s n-lay select all or none of the QPAP remedies. CLECs electing QPAP 



~ t ~ t t : ~ t 5 t c g  ,ire 11af p~~rcluderi Fro~n seeking recovery under noncontractu;ll theol-ies 

ef f~biuilil) thcl~e p;ai-ts of clamages that are not seco~rerable under contractual 

:4teuoei rlf lia2.rilitt. I L ' . ~ . ,  fcclel-a1 enforcement under 27 1 ( d~ (6 ) ,  antitrust, tort arid 

G I ~ ~ ~ ~ U I I O C T  prcltcclin~~ reriledies). 

( ~ R J  > xt, ~!~[:gW:~r~ 

C ~ I :  r 3 x t  d f j v ~  f7c~:lf U ~ I / I ( ~ . Y ~ >  ,4111ori~~k'~ I I I - C C ~ I I S ~ ~ I ~  ~(fot11er CLEC r-e11iec1ie.s crnd cl.sso.r.s 

fh t t~  ils$ r r ~ i w i [ / i t ~ t I  Qf'il P (13.6) ~ / Z ~ Y > I ~ I O I * C ~ ~ C . S  A11i017iik'~ " t l i ~ * ~ e ~ f t ~ ~ t ~ / * "  t ~ ~ t  

r ~ n t r c v s i ~ q  I I I T C ~ P ~ ~ N ~ ~ \ - C  I ' C I I I C ~ ~ C S .  Q ~ t ~ j s t ,  I I O H I ~ I J C I - .  ~ ~ i o d j f i c . ~  I I I C  Q P A P ~ ~ ~ ! - I I I C J I -  to 

r irri.$i* rlrrrt pct~lr?~c:.,~ts irrldc~. PSC r.itlcs orid order-s ~tlill be colzsicle~.ed corin-cic.tlta/. 

Q l t ' t ~ ~ ' . \  ~'/to~(fi t"d~tir~~r,s ir,s.siirire t l i ~ t  PSC rilles N I Z ~  order-.s I-egcir-dirzg ~l~holesnlc* 

~ i \ ~ / ~ & , ~ ~ - i ~ : j ~ i r ~ t ~ ~ r  t r s 

,:\7'& % ~rr~~rurnrrsiy nbjccts to A~lroriuk's I-ecotn17lerirk.d r.c~~isions cis p1771:idi~tg 

Qrr~~xsf rhc iil~ili[\~ to pur CLECs out qf'bi~,sincs,s \ifitho~r~ j?cir. of.sigrlific~lrrr 

~ j i ~ ~ ~ ~ u ~ ~ i c r l  I ~ L ~ I . ~ I  to it,se!f: AT&T disligrecs ~vitli Arztor~iik's~fi~itlirlg.~ tlint rcstr'ict 

C'LIJC; 1.~vnec1ics.s m otil .~ t l~ose cr\~nilcrb/c rnzeier- tlte QP,4 P. T&T 01-grrc's i l i ~ ~ t  

.4ntnritirk'.s po,rifiorl is legcrll~l i~~c~ppropriclti~ tutd I-uises priblic policj COIIC-CISIS.  

:\7',!1" cltrirrzs fhtrr, f Arztolurk's crypl-ocrclz is adoprcd, crlrerrrcrti~~c CLEC I . L J I ~ Z L ~ ~ ~ C S  

,/or clrlrllcrges rr,r csse~ztioll~l ~ l i r ~ i i ~ z c ~ r ~ d  in (I  \~,cly ~ I C T ~ ~ P I *  ~~11rct1111lt~rt"d 17) ~ I I L S  FCC 

OE- i i ~ ~ p '  O I I I C I *  S ~ N ~ C  (*o~~i~~i i , s s io~is .  ATAT ~ I - O ~ O . S L ' S  irlstend tIzefitzdi11gs of thc 

QQQolrnr-etcio PI/C regt~rZlirig I - C I ~ I ~ J ~ ~ C S ,  111hicIz ~11o\i; CLECS the clbilit?; to silt> to 

r[1t.(7\srtr I ~ . Y ~ ~ - C I O I - C ~ ~ I ~ L I I ? ;  I O S S C S  drre to Q\ve.rt's poor- perfor-17icrric-c. '4 Tc.T 

,.t.c-~*>rrln~oi;ci.r rl~c Con~~nis~siori o h p t  the Color.rrdo coi~rr?ii,s,sic)n's lcir~~lrirgc 

j~*L:~ardi17,c p~-cc~lir.sion of CLEC re17ledic>.s (CPAP 16.6). 

Cqtrr=iid r.rq1niclzr.s ..-.-- *--.-....."-. 

C:i,r*rrcl trssct-rs Ar2ror~ir'k'~ c ' o ~ I c ~ ~ ~ s ~ o ~ ~ s  i~~-~. f (~rci l I~*+Jlnwed as  rhcy ~SIZOI-L '  rlii~jtic't rlx' 

QPP4Y rt~ill hc i~zc+orpor-cited into the SGA7'as ~cjell cis thc~ fcic-t rllclt d~rrllo,yes r r o r  



$~~$&+&~~$cIinnwi~~itx'~~ firrrling: '8'hse Cora~missioaa rejects as ramreasonable 

,tnfrrrrtdk*ti rt*rf~r~amcnrfiiPion, which waaairi preclude CLECs opting into the 

f3i*,49B h.ar.sr ?3f't:icittlf: ~~f lber  remedies ar8ren tiley sustain extraordinary Bosses as 

$a r.a,~&. ctf Q~P-H~'S @ o ~ l r o ~ . ) ~ ~ p ! i i ~ ~ ~  p~?rbrmance. The Comdssiona adopts the 

s~g:n+rrnmgrkr5zafi~1~i 0.T AT&T and Covad and directs Qwest to replace the third 

imJ Wnialri! senbrr~~ca: sf Montana QPAP Section 13.6 ( R 6/4/204))1 version) with 

i$te (tY~$&t~~ril~g ~ligittly revised language recommeraded by the Collorado PUC 

a$ h7BFjf%~ciirlrta 16.6: 

I'icr J ~ I ~ ~ N I B I I ~ ~ Y  w e  iil t1ze I P ~ Y I P ~ ~  of liquidated dnrnages. Before 
a CLEC sltal! able to file am action seekitrg confract balranges 
fbnf$roev from up1 aiIeged]ailld~'e to perjorin in a N area 
,~y~~:c~ficnldy rnelzslrercd afad regrnlarted by the QPAP, CLEC mrrst 
x f l ~ s f  S E C ~  pcr~rzissiorlz PIzro~~glz f l ~ e  Disp~lete Resolt~tio~l Process set 
J ~ P I ~ Z  i ~ r  ,$GAT Secfion 5.38 to proceed with the actiotz. This 
panni,s,~icxa slrall be grnnted only CLE C can presc~zt a 
rr?ii.strnab.d'e theory o f  damages for rsmon-curl formii~g perjontza?zce 
ar issrrc nrrd er%ikvrce of real world economic harm that, as 
6rpplfthc? ovar tlzc precedi~rg six r?ao9oi%s, establishes that tlzc actual 
~t~y~nlr. fr ts  collect~d~for ~~o~rn-confor~~~dzg perfon~nnnce in Plze 
r4:lqva~;af nrcw do /lot redress the exterzt ofthe cotzzpeh'tive itarm. 
(f Ci+EC1 cftn mnke this ~ihowirrg~ it sslznlk be permitted to proceed 
rsgith tltis action. Bf tlae CLEC cartitot 17861ke this si~o)+liv~g, the 
nt*fi~rt shall be barred To t1w exdelrlt tizlat CEEC's cu~ab.act 
trctbro rcfalm lo d i ~  area ojperfornzarec tiot addressed by tJze 
fpIhAP, tto such procedural reqlaircme~at shall apply. 



'$'!ti? Q't>f%~rt~i.;sican agrees with Anmbonrak's finding that CEECs electing 

$Jk)B1=2P' Pemedies arc not precluded from seeking recovery under 

nstrt6*irntr:kcta~1~1 theories of liability tlaose parts of  damages that are not 

re~uvesablr srr~cittr ro~ltralctaral theories of liability (e.g., federal 

as.aft>rc.ctrment rrrider 271itI)(6), antitrust, tort and consunaer protection 

re1a1es8it3 f - 

6 
-4, Irldc~nnitt-r CI-EC payments under state service qualitv standard?;. 

At~rtatluk sqjecix ATKrT's ~ ~ . o p o s ; ~ I  that Qwest conipensate CEECs for any 

p;i>rt\clifs 111cy ri~usl makc for failure to meet state or federal service quality rules. 

pn3virfcd thilt Cqtvest wholesale service deficiencies cause CLEC failures. This 

rn;huc \ V ~ X  ;~idrcsscd in prior workshops (indemnity for CLEC paymalts under 

ttatc service quality stilndards) where such indemnification was similarly re-jected. 

5 ,  Qf'l'set provision (Section 13.7) AT&T objects to Qwest's provision thztt 

;tI1i~xs i t  to ~.ecluce damages a court or regulatory agency orders i t  to pay iI CLEC 

h! the r ~ ~ l l o ~ ~ r l t  ol'QPAP payments to that CLEC, if the damages are based oil thti 

"r:tnw or' nnnlogous" wholesale perforn~ance. As regards the issue of Qwest's 

right lu an offset, Antonuk finds that this issue is really about \vilere to rt.oolvc 

c l i i pu f~"~  that concern offsets. He finds the QPAP dispute ~+esolution process to 

pmvicfc. pat-ties LIII opportunity to challenge any Qwest decision to reduce QPAP 

p:lyi~sc~~ts i~nder the offset language. He inciudes in the QPAP a provision for 

ii~tcrrst on awards so that Qwest does not have a time-value-of-n1011tty adl'antagzre 

~shi lc ~~csol\fing disputes. As regards disputes about the "same or a~~rllogous 

purt'onnnnce" provision, he finds the Qwest revised language generally 

:ippropr.i;zte as i t  limits the offset provisions to the poz-tion of damages that 

roprcwcnt compensatory recovery by CLECs. In finding the tern1 "analogot~s" loo 

;xguc he prefers the phrase "same underlying activity or omission for v.d~ich Tict- 

1 a~scssmcnts are made under this QPAP." While the QPAP has nothing to clo 

wit11 compensation for physical property or personal injury damages, to prexcr-ut. 

:lit ef'fcct of other SGAT provisions that do, he revises Section i 3.7 to prohjbit 



i.i51,scb*. ii;:;~t~)>t CX,.EC payments that relate to third-palty physical damage to 

~ F i k i % ~ , ' i ' $ ?  tlY ~ ' Y c * l ~ > ~ ~ ; t l  ill.jur!'. 

[:r:rrrf~/wg~_s 
5TtCY e t ~ ~ . t ~ r 6 ~ i  r l l r r r  CLEC.s trrc rror c~l~titlcd to dorrble ~.eco\~rr:\,.for. rllc SUII IP  

LXtrrua;gr..s. Hor\~r71*c1.. t\TcCT ~.Icri~il,s r l ~ ~ t  tlte ($/:set ; S S ~ ~ C  i~ 0 1 7 ~  tl2crt .sI~oirld he 

i~f*f: t t t ' i f  < ~ / f t ' ~  i J ' ( 1  C'LEC d r r i ~ i c . ~  to S I I C  ill OI.L/CI. to I.CC'U\'C~/. trllcgerl IOS.S~.S ~ i l d  

!her/ rlril i~srfet shc?iilcf hc drcidcd bj* t l~c.f i 'r~dr~- c!f.firct i17 tlz~~t~fu1-ir17z. ;IT'(lT pcrilrts 

t p f f i  d j l ~ d  tisifhrlr. l/tr TL'SLIS 1 7 0 1 -  C C J ~ ~ I . L I C / O  I ? ~ I : ~ ~ I - I ~ I L / I I ~ ( '  ~ /SSL~I -CI I IC ' ( '  l?ln17s ~ I J ( ' / L I I I C *  

jwriri.\io~:.v ,virrll cis t1li.s orlr 117~7t o l l o~~~ . s  QI \~CSI  to qff:v~'r ~ ~ o y i ~ l e ~ z t s  ~ ' 0 1 1  l>~-  CLECs 

:urtrrg itllt*i'ilz/ii\l~~ I ' L ~ I I c ~ J ~ ~ s .  ,4T&T rzotes t17irt Q I I Y S I  ~r~ill  I~cr\'c L.:ZL& oppor-~trrrirt. t r? 

r:l'!jitcz r l ~ r l  ~ p ~ ~ r ~ o l ~ r ~ i a t c r ~ e s s  ql('c?gsct irl corrr-t. ATcCT ii.c:l<lcct.s .-lnrorlrrk's ret!strir,:zS 

c i /a r f  Qrtbrxr is ) l o r  ~ ~ ' t l ~ ~ l l y  clblc to LISP tl1i.s ~ ~ r - o ~ ' i . s i o ~ ~  to ( ! ~ ~ : s c I  I~g~7l jr~d~q1~ieiz t .~  

i ~ l ~ t c r i r r t p r l  ir,qr~irl.st @\rest l?y ct CLEC' bccrrrrse tllc CLEC is.frz.e to rise tlze displrtc 

~r7,~ollr1ri,rr l~roced~{,-e ~ I P  tlze SGAT to ~ 1 1 1 - S L I C  its C I N I ' I I I  ill fi-olrf o f ' t11~  S ~ N ~ C '  

c-rirrri~rizsinrt. rh'l'&T ~~cc.or~~r~lcrtds zlle Co1~71llissiorl rcjc.ct .~~~torzrrk'sji'~zdh,q 

~t*gnrrlirzg rllc qffitlr pr.ovisiort nrld ir7stecrd ndopt rl~c ofiscr lcrr~g~rtrgc~ q( rJzc 7 L>.V~'Y,~ 

rrt8 L ; I / O I , L ~ ~ O  L ' O I I ~ I ~ ~ ~ S . S ~ O I ~ S ,  or thnr r.cc~on7n~cizric.d 0.v t h ~ ~  Lfrirh St(@: 

t )'c'lld L'OIIIt?lCI1 tS r., >., ,,- ,_,- 

C'cr~l'idrl ~ ~ ~ . s o r t . ~  that ri'hile Ar~ronrrk,fi~isrLs tlle I-espoizsihilit~~ nrld cost to clrro-r~;i~~c* 

r ! t tc  ~rl)lw"c>/~.inte17~ss ofqfrsets 017to CLECs, Co\~ud pr.c:fi.r-s Izcr\~irtg tlti* erltitv (PSC 

;u- i ~ , i i i . r )  rl~r: t.c.,tdei.s dcrrsirrgc rri.va~-ds to rltakc c?#:sct i;ltcisioti:i. 

Commission ssrreilimiraasv finding: The Comn~ssion rejects Antonuk9s 

rec'arnamewdatiibn ahat permits Qwest to offset damaages a court cJr other 

agency orders it to pay a CLEC by the amount of QR-AIP payments to that 

CB,,EC when tlae damages are based on the same wholesale performance. 



'Tkv C.'ct-n%~tt~irisio does not believe double recovery by a CLEC for; the same 

gatwr= p.v:rftwmr;anct. is proper, but finds that the aptpropsiate entity to 

betrmxiaw a~l~etl~ctar ilin awaral to a CLEC simcfmld be offset is not Qwest, hut is 

~ f x v  P;ixnrc ctr~art tsr adji~clicatory Bmdy that awarded the damages to the 

f ' X  J%'. Si;il~~il;~lily, that entity will also decide whe4her the performlance at 

i~srrc i s  llnc same perfarnrance as that which was compensated under the 

QXNAP. Q114cs11 is directed to replace the first two sentences of QFAP Section 

I>,? i 1 tfbl2OOl versiolm) with tlae B'oPBowing Collorndo CPAP recommended 

tnrtgt~ugc: 

Jj:Jirr+ cril_r~ readson a CLEC ngreeitzg to this QPAP is a~c~arded 
rnrttp~rrststio~r for the sarrze hmv1 for ~vlaiclt it received pnynleilts 
rirrcl~r the &PAP, the coltrt or other adjrcdicnfory body I~aurirtg 
suc;/~ cloi~lr rttny oJ$~et tlre darrtnges resriltiirg Ponz s z d z  clrri~tz 
agaiirsf pnyrt~eszts rrtade for tlze sante Iznnn. 

'S;'Eou C':'onarnission agrees with Antonuk's reasoning that prohibits offscts 

itg:rinxt &'L,EC payments related to third-party physical damages or permnaf 

it~,ii,iury. $8ier@f'ore, 1x0 change to the final sentence of QPAP Section 13.7' is 

EICCi;LSRkBPY. 

{ I ,  - EscIusions --, (Section 13.3). 

"rhib section of the QYAP lists cases that excuse Qwcst from Tier I nncl Tier 2 

~s;r>*lrlcnts, Antorruk's Repol-r discusses six such exclusions. 

i1. Bad faith. Antonuli finds this exclusion should stay in thc QPAP 

because CLECs should not receive QP4.P payll-rents as ;I ~~esul'l of tIlcil 

~~~:~nipula t ive  conduct. However, he adds a provision to Sectior~ 13.3 so 

rj-tiir Qwest does not use this exclusion to excuse its own fhi1ui.c to deliver 

performance i t  should reasonably be expected to provide just hec;~trsu rile 

CLEC knows of Qwest's we n k ness. 



17. -- f3u~licrrtive force ~nnieuse provisions. Given that the SGAT 

prrlk-irles for  servicc obligations, Antorauk rejects Qwest's argument that 

tilt. QPAP ~~equices its own separate and clifferent force majeure provision. 

2 ,  1Zcsolving - disputes over force majeure events. Antonuk agrees 

~~ifl"\Qlis'est's view that the PSC resolve disp~~tes of whether force mrljeure 

clcrrtrr occursetl. The QPAP s h o ~ ~ l d  require Qwest to notify the PSC of its 

fbscc mt~jcurc claims within 73 I I O L I ~ S  of learning of them. or after it 

rrasnnabl y should have learned of them. 

(1, .-- Ncxus between , force maieure events and Owest perfon~~imce. 

A ~ t o t ~ t ~ k  accepts the QFAP's existing language, but reconirnends addi!ig 

ATcYI''~ language specifying the method for calculating the Impact of' a 

I.(. , ILL a . . ~ n i t i e ~ ~ r e  event on interval measures (and payments). Qwest's burden 

tr.jIl lrc tc:, t-ttrt only show n force 111a.jeure event occuned, but In 

tlcman$tsate its relation lo Fdiled performance. 

C ,  Applicabilitv of force rnaieul-e to parity niensures. Antonut; finds 

parity performance nleasures should not be subject to force m:?jeure 

p;iymcnt exclusions. 

f. CLEC forecast exclusion. Anto~muk finds the language of this 

~zrovision is too broad and 11e recornmends limitin? the esclusion to f a1 '1 urt: 

to proi~icle forecasts that are "explicitly required by the SSAT." He clot\ 

nor allowl forecast exclusions stemming from stilte rules. 

Q~ih~g cSoiuurcilr.s 

@l#tosf stotcs to irlco~po~ntc lcrr7giinge irzto the QPAP (scc 13.3.2 c-rrrcl 1-3-31 it1 

~ ~ ~ I ~ O I - ~ L I I I ~ ~ P    it/^ ( i / l  ( f A i ~ t o ~ i ~ i k  ' s , f i r~cl i~~g~~ rt,ycl~-diizg c~,vcll~sio~~s. 



-: SGAT limitation of liabilitv to total arnounts chnraed to CLECs. A11rolluk -- ---.. 

fislc;i's fhilt the payments referred to in SGAT Section 5.8.1 and in  thc QPAP arc. 

nraittrnlfy csclusive: Q\vest's liability for property damage and personal iri-icr\' 

\liuulrf t ~ c r t  1%: limited by QPAP payments, and vice versa. He recommends that 

Sectlo11 5,8,1 sl'lould be revised to include this pro\~isiom: "payments pursuant to 

rl~c QPhP should not be counted against the limit provided for it1 this SGAT 

set-tiart." 

Q g ; ~ ~ < . ~ ~ ~ ~ l n l e l ~ f . s .  

< I I I ~ C I S ~  S I Z ~ I C , ~  t o  I I C I I J C  i.ct~i,sed tile QPAP olzd nclds rhar ir u-ill.file to  I .L>II~.W fl~t' 

,sc;&+i r (5. tY, I 1. 

13. Xliccnti\je to perform. 

1. "Tier - 2 ~ityment use (Section 7.52, ATSLT \vcruld elinlinnte the section fhnt  

rcyui~cs using Tier 2 payrnents for purposes that selate to the Qnpest service 

territory. Antonuk prefers langua~e. that allows a PSC to direct the use of the 

money, within the limits of stale law. He also recoln~nends that the QFAP incliiric 

3 Sundi~ig mechanism to first use Tier 2 paynents to support state conlrnissi~n 

nctivitjcs that relate to wholesale telecom service issues, but rllso to use a portinn 

of'Tir3r I pnyillents, if necessary, to support those activities. This rrtech;u~ism 

operates as follows: 113 of Tier 2 payments and 115 of Tier 1 escatstinn ptl_vmentx 

would go to the fund for the states that participate in a n~uItisfate adniinisrration 

far f a ,  admjnjstmti ve activities, Ib) dispute resolution, ar:d (c.1 other 

tctzolcsale teIecom senrice activities that the prlrticipatjng P U G  dcciife itre he\[ 

cnrrisd o u t  011 a muitisrate basis. Any unused Tier i paymenh ~ i l i i l d  he i'cturnerl 

to CI,ECs who made them, on a prorated hasis, at least ex-try ttvo years.. To fund  

the activities on nn inrerim basis Autonuk would require @vest to mukc an 

advance payment against future Tier 2 obligations. 



$$ti c ~ f  r~tiic!ifi'c:..~ QPA P (7,'i) arzd,firi-tl.icr- clcii-$e.s rlzcrr it ~vill prr~' Tier- 2.fitr1cl.s 

ir~rir~s llzr Cc~rrniii,s,sicrn clireets it to del~osit the fir>icis irito "~rzotlzer SOIII-cc 

pts i5 \ l i i /~*i l j i : /*  I I ~ ~ [ / L * I .  4v~crtc l a ~ t ~ . "  Ho\iac~\~cr, Q~lc.st crc1el.s i f  11!i/1 171crkc s~rc11 pri.~r~ei~t.s 

/at,c*i*itl(*rl rlw Conrr~r issiurl iclerlt~/i'c,s cr .stcrrc ,fiind tlzcrt esisrs 1 7 ~  the tii7le Tier 2 

j~r t>*t trc i t l s  crrJcJ dirt 111lci~1. ~ I I C  QPA P. Other-r~~isc, Q11lcst i~jill r ~ ~ ~ r k c  cl~130sir.s to rhc 

.cft~tr"s g~v~clnl,firlzd. Al,so, it7 i*eg~ri~ci to Tier 2 pcr~~rnc~nt rrse, Q\~lest i~zclrrdc.s.fu~ri- 

rrc7\ti QIJAI' , Y C ~ * I ~ C ) I I . F  ( 1 1.3, 1 1.3.1, 11.3.2 cir~d 11.3.3) to cLstc~bliLsl? tile sorrrc-e ~ r z r l  

ir,w qf'er,firiltIs sct cr.sidc,/bi~ the "Specicil Frrnd. " Soi71e1r~har nr71bi,q~rorr~sly, Qrrlest 

irtr'tis rlicrt ",-1 I 1 ~ ~ s - t  iilitiall.11, tllc pclr-ticipcrrin,y stcrtes c11.c tllosc \r~liiclz provide el 

pnsitil*~. /.s~run1niei7cl~~tioll bcrsed 012  the attrrclred QPA P. " Qlvcst o.ssei-t.s it is 

2 1  7'&7- objcc-1,s to Ai~tonuk' .~ pr.opn.scr1 tl~crt 1/5"' of CLECs ' Tie,- I ~.,scalariorl 

rri.g/rc.s rl~o ~~r'c,~x~scrl i.s iizcrpl~i.opricrte hecct~rse il \\!as rzot clisc~rs.sed by  t/ze 

~ ~ ~ ~ ' i i ~ i l ~ ~ c u r . ~  ill this pi-oc:eedii~g arld bccnirsc CLECs 011-ead? pay stcrre taxes arld 

rr~ptrl~!rjr:\',fi'e~ to sril~l~oi-t i.egirlator-y con~rni.s,siorzs, rrrtd sllolrld not be e.~l.>cctcd tn 

,~.cl!lir to tltr S I N I C S  LI po~-tioi7 of' tkcir ~~cr~i~lerzts,foi. pool. SCI-ilic~. 

6'ol*trtf i:nrlrl?rcilt.s 
.,",,8*,%.*-,"...-- 

L'cnlirc! tr~ouirl coilstrcri~~ PSC irses to e.rclrrde orzes that berzcifit Qr~lesr. Co~*c~d4fi'i~ri,s 

ir ''itrc.rtlrgr~10ir.~" to c.or?l/?el Q,t~e.st'.s pa?Jmerlt.s to be ~rseci.for piliposes L-A! wlrir.11 it 

/>i$i~i;fir.s i i i d  nlnjl, iir .ferc.t, c.i-ecite a pei-\lei:se iflccilfirlc or1 tllc ptri't qf Qn*cst 10 

pi-trl*rilc* ~i~l'?c)ic~.scrle scn~ice to CLECs. 

Crkwsaaispion prehinarv finding: The Comnnnissio~l rejects Antonuk's 
"-4--r*--c 

prubpasal to divert a portion ctf CEECs' Tier 1 escalation payments to a fund 

ta be used by the Comunission in its efforts regarding QPAP oversight and 

\rhefesate service qudity. The Commission intends at this tinme to fund iis 



f2$Pkfis%~t-%8afit a-%ia$tlr% alkrtrugh die use of Ties 2 payments. If Tier 2 

gd*rnr%%% @rns%e tgi  13~~: 3m1fGcienC ftt ct.p-t;er- ?he cost of QP.;hP oversight, the 

E i i iw~-e%~~*L FPWV m tht right f ; ~  re3 kit this Issue 

'4 s - 
Nl i $ l & & f ~ ~ ~ ~ ~  ~FFCF f$X TJT DiiX DIf51%. +%~IE~Jz hi!. 5) ~ 2 &  3321 : E. a L - Z2 .tGiI;? 

rw tiiny pcriolt i I: s4i13ich there occun w, u nan-zurrtplim~ ~32+l"id13 i'tTI a.25 => 
C ~ I ~ I L C C U ~ ~  YC IS'II'CC i~l~nttls,  payments for Tier 3 measure5 ii?thi:~i~~?~ 3 Tier i 

~1hligntion sbvuld begin ~lftes one :nore nionrh of nnnco~t~pt.imce. 1.7, iih essa1a~im 

;Is 1:1Ed r l u t  ill tlw QPAP. III the case of Tier 2 measures that are ;~lxo T ~ I -  I .  the 

r 7 ' , ,  1 f i c r  1 .,. ]>;~ymrsnis will begin in the second consecurivr month of rioncm~plizmrr. 

~wn,\'ilccl t l ~ t  tile same "two-out-of-three month condition'- is mer. 



~ j - ~ g ~ i ~ ~ ~ ~ & $ ~ g ~ , j ; ~ d & g ~ ~ T & i ~ :  E,ike .IZT&T, the Conramissioin does not find 

gts-ssi&ra ~ # p  lit%+% I$E*Als h r .  iascak3tiran of'i'ier 2 payments to the shtes. The 

F $?%$~@3%:$iar%t olib~na?P+t1- C Y ~ C U ~  tqith Antonaak's reco~nm~caidation. 

f B ~ F $ L x o l f ; ; B g  Z ~ F Q  $$%%-it&%$ t4k protblde the Cc$nmJission witla any clarifying 

$%~~$B~;~"xwB$&x*F;~, 

i 
P f , f ~ ~ ~ l - g j ~ ~ ~ ~ , ; Q ~ j ~ ~ j . t i ) I )  ~ i ~ o n t f ~ s .  Q\vest fiivors li~niting escalation to six 

4rtc'1115rs w h f ~  97,B;C,7,(, (A*TBrT, ELVTimc WarnerIXO Utah, WorldCom, Z-Tel, 

:rf::if e 3a;;sJt r ~ ~ ~ c t  fhc N c ~ v  Mexico Aci\rocacp would not limit escalation. Antonuk 

si-gc,rt I;:'i,I?C3' i \ l~ r i  Ncw Mcxico Advocacy staff's proposal for several 

xraf+iqra i : 3 ~ " , ~  IIL' ktss~rts it is 110t clcnr that poor performance past six months 

iit%-,iJPd: Qv~rs r  ~nt~tt~trdically ciilc~~l;ltecl that the continuing costs of compliance 

eckbc~tl% ttjc c t w ~ j i t ~ i i ~ ~ g  costs (71' violation. He adds that Illany of the measures at 

r-.$~zie i i : z t ~  tti>I ~zilr'iiy iixnsurcs bill rather benchmark nleasures and this record does 

irlrt ilrntcatlcitrar~c with ccstuinty that tllose levels of performance can be met and 

~3f i~ : t : i t l ~~r t  31: ~11ty CCISI ~ i t f ~ i l ~  tlic rca1111 of econolnic reason. However, they 

g&cnr*rrrll> ~'t.le\rc to scrviccs about which little ex~erience existed when the 

rtis;i.-+\tfctx,9 were ;tclaptccl. Thus, the co~relation between long-term non-compliance 

:inti iltstti'ticicllcy trf irrcliicenlents is not self evident as some have argued. If non- 

;%i~uplin~lcc crsr~~ir~ilcs lor six inonths in the face of stiff financial consequences, 

cetc  if rt~c ishttes that woulcl bear consideration is the achievability of the 

r~ri~fxtis2u:d be~~chrnark, Second, parity measures, while based on a substantiated 

. i ~ i t  cirtnll;ull bs:lir:f that there are no material differences between serving retail 

,i:ri? ~~11oIt"s~~lc CLIS~OIII~I 'S ,  cannot be said to rest upon an absolute certainty that 

fiiPtifl\g ~ ? X J ~ S P ~ C I J C ~  ~ i t h  the GtEQfl conlmi~niey will not sltow otherwise. Third, 

6 ; 1 1 ~ ~ 1 1 i ~ ~ d  c ~ t ~ ~ ~ p a r i s ~ r i s  of the marginal costs of compliance versus non- 

i-r311\l1lianct: ;Ire not the only reason problems can persist. Antonulc finds the logic 



-,5;'~1r:i&:L_! Z I ~ C , ~ ~ ~ ~ S K W  to cjeptnd profoundly upon the certainty of proposition!, 
, - 
t i i , i  ' ~ c - 4  He i i~t lc  ?D rpecrtlart.\-r to cor~clude that insufficiently increasing 

;%B t:h>e;ii:id &. .~pi%t~ied a t  521 t~lbti'r facton, such as: ( a )  a less than optimal1 y csafted 

i~i:,~?-+i. A, ) hs :, 8rird~~e+ ~i ~ " t ; ~ e ~ u ~ t : t i n g  external circumslances, (c buyer efforts ro 
1 r 

i ; . l~ i~, t , , -+ ;,i-,f:~r~- i r l d  ~ ~ ~ ~ n a g t 1 ~ 2 ? r t ~ - ~  ~?t)sfomance decisioins and actions (that ma? 

k, , i c4:  kr;:i: G ijg~df" P~~Pi t~k-cd  ~ , , ~ f f i r : i r ~ ~ ~  10 ~ I ~ I ~ T U \ I Z  perf~~m~ance. but- proven 

*f,?,,&ii-~~:e ~:R!B :i+ lime p37,ti5J~. or ey tn  o:hsr reason$, cause or conrributc to a 
. " 

j , ,;j ,jrG. ?.a_--- _ . t  f. .711.h ~i-~n!plJ;in~ pr"rI-t~m1.2~ncr"- 

>,i-+tr--rt~k ;irm*.Its,fr*.* th:tr if rf ran tnc shown ilmt %is rnctn~th of e3calaiiorr ire;i?r.> 

p,';.i.;ier"x f t r . 6  gudgerf 10 he far cliotagh in elicecs of' hot11 the 'c.afur3 iif CLEC., srtti 

;3r: c i t ~ i - :  of ~;iJculating decicions 117 continue to under p c " ~ k 3 r ~ n .  then n six-n~onrh 

i,tfi if! c'rf rhi'ili:ttit3~1 ih rc.a?anable. This conciusior! jr, :lp;x-opriatt: 11.1 lishr nf tIrrr~* 

rlill.l*~ Z';ti;eor~: t I i thc1-t" are prosisions for root can.\r analjsis of tontinulrrg 

jx~k-lcnis: t 2 )  there exists the option of ending 27 1 authorization \vhers dxtt 

I \ I~ I ;~ :~>LIN ih  S I I ~ J \ ' I I  to be appropriate to the circumstances and 171 there exists tllr. 

;~hifil-\. tlnrler ilon-27 I sources of regulatory authority to examine the cnuret; and 

onnxeclrreilce!; of st~~uctusal fiiiiuses or \vertknesses in the facilities. ~~~anugement.  

>\lstr:n~s, processes, activities, or resources by ~vhich ~.egulated providers of urilit? 

scr-\~iseii, such as Qwest, satisfy their service obligations. 

~ ~ ~ ~ ~ ~ ~ 0 1 1 1 1 1 2 f ~ 1 7 f ~  

:\7'&T di,sagr.t~es \\lit11 Aiztoi7~ik'~.fi1ldii1g ant/ poirlts olrt rhtrr hntll rlrc Color.criio 

c~c~~rln~i,l:rion crilcl rile Utcrh Stc!ff i.ej,jccrecl lilnits or2 pcryrlr(Jilt c~.~(:crIciti~i~. A7'&T 

c31iri~us fl1f11 QLIJP,S~',S ~r,flli??erlt t l ~ l t  ~l~ll i i~ti ted l1c1yr71~l1t e~~'cll(ltiorl \r'0~11(1 

o\lcrc*ornpcrz,sate CLECs nzixse,s t i le point bcccrir.sc the ~ ~ i r i - p o ~ c ~  c! f /~~yrncrl t  

r,vcc~/crtinn i,s to Aclltrilce CLEC cor?ll?er.tsatiorzfoi- tlrcii. 1o.ssc.s- c~rtd t o  C ~ I I S I I I + C J  t / t ~  

O C J I I C ~ ~ Q ~  is hi~lrei. tl~arz the crrfroitirt Qtvest is itillirty to c~b.sor*b LI,S  CI C O S ~  ~{*cIc~ir~g  

b~r~vitze~vs. AT&T cited the Colorndo corl~i~~iss io~z 's  r.eusoiling tllert corlti~lrtitr~ 

rsc'iriarion qf'pcry~~~enrs.fot- cn~ztirtrloits poor- pcifor-incrrrce sl?orrld izclp ~?l*c'\-c~tt rhi. 



Q ; ~ r ~ r t t l ~ ~ ~ ~ c l s  i\fitol~/rk's c / - i t i ~ ' i . s ~ ~ ~ ~  # ~ ' C L E C , S ~ O I .  spec-~rlciti~zg irrro17si.~tc1it ~\lit!l //is 

.ryli.clliarir~rr thrrr /?OOI. ~ J C I - ~ ~ I I - I ~ I L I I T C C  be~1011cl six i ~ ~ o ~ ~ t l z s  is 6eyo11~J Q I I J C S ~ ' . ~  ('o11tr01. 

(C'ttvtltl t3r7tl.\or~.s tllctf l ? c ~ c * c i ~ l , s c ~  ~ t ~ i l i t c ~ ~ ? ~ - . s t ~ ~ l ~ ~  t ~ ~ t i ~ l g  ~ L ' I I I O I I S ~ ~ . C ~ ~ C , S  Q I I ~ C S I ' S  (lhiiit?' it.' 

mStr '711 P113.r prior. to i~~ter.LAT/l /.cliqf, f[\\~est sl~ould Ilor Dc nblc crr,qrrct. 0.5 

.i;rrrrrlirk I.CYI.SOI~.S, thclt pooi. ~ P I : ~ ; ~ ) ~ I ~ z N I ~ L ' c  b~j70ild six 177011tlzs is ~ I C  to 

r-ir*clu~urarlt.rs hi~yond its coiitr-ol. Co\~/cl c~/*gr/cs that ii177iti~7g ~nyl17~11t  i ) s (=~~l~ t io f t  

Tt7 0 o ? t i ) f r f h x  \~~oilld IILCI.C!\:  crllow Qrt~est to cliscr-i111htrte agairist CLECs.ifol. 

t:rtc$nrkd ~>c~.iocl.s c,f ti171e. Col~rrd ilores tlze Color-[/do Coi?lr~iissioiz 's Spiycbi~ii 

A2~rsrc~r.'.s l-'ii~ctl Re11or.t ? I I L / I  r-aquir.cs cscalatiolr heyond six unln17th-s 

~ * t ~ ~ u t t l / r ~ ~ t d . s  nc1cy1ti11,y s1rc11 nil r~ppr+ocrrh. 

Ctmm~iss-io~n ~rd iduparv  finding: The Comamissfon rejects ,.Pntonuk's --- 
recraxnmendatirun for a six-month limitation on Tier 1 payment escalation i'tw 

the reasaau identified by AT&T and Covad: (1) do deter Qevlest from 

providing gaoass service to CLECs lFos extended periods of time; and ( 2 )  to 

help to ensure Qwese9s paymebat for noncon~p'liance is higher than the 

arraclrant Qwwb is willing to absorb as a cost of doing business. Pnrticipnnds 

are Invited to propose changes to QPAP Scetion 62.2 (and Tahfr 2 therein) to 

reflect the escalation iracrements for noncanlpliant months after thc 4''' 

nronth. 

4. Splitting Tier 2 pavments between C1,ECs and the state?. Beciiust. i t  kc.:~.; 

not clone in the Colorado PAP as Covnd asserts. and no other 27 1 PAP approved 

by the FCC does so, Antonuk rejects Covad's proposal to divide 'Tier 3 p;rymt.i~ta 

btl l~veen the states and CLECs. Antonuk finds that Tier 1 paytnents afrcntly 

provide adequate co~npensation to CLECs. 



I$ rLl,LF.4:\Ri'r' ATi-f1CULATED AND PRE-DETERMINED MEASURES 

%ltn;lx~trv selecti011 p~.occss. Antonuk espltliiis how the Perfonntlnce Indiuiltor 

X3t:tiniticrn% r 1"ICls) {irere developed ruid how they are incorporntr:cl into the QPAP. 

R.  Aclciirlg tneasures tit tlic paplent structure, 

I ,  -- Rcquil-ing p:l\rments for cancelled orders. Antonuk rejects the CLECU' 

prrkpijsal that the QPAP should provide for payments when CLEC customcn 

cx~fccl orders after Qwest misses a due date. 

'-I 
-, Requiri~lg payments for "diagnostic" PLDs. Ar~torrnh- firrcis that EEL%, i inc -  

:<haring and sub-loops should be included in the QPAP pa>mlent strrrctctrr cks r;rmrt 

as p~.ilcticnble. Hc notes that fimi benchmarks or parity stnntlol-ds kvill Ilat-e to bc 

ndoptecl first. 

C'o\vld c.on~nzeilts -,-- 

C'o\.ctd itssc1.r.s thc! Rcpor-t's cn~~cliisiorl shozrlcl he ~-c~t.ist;.d to ~wor.itfc rlrttr t t + m t  

PIDs c.or~lvi.tji*orn heiilg di~zgnostic to eirhcr cr bcrlishu~trt+k rJr t i  prri.i!\. zrrrirrltirct 

I I I N ~  rile QPAP \tlilI irzcli~dc tlzenl as of the date Secriclir 2 71 l-t~lirf is ,qr.trnrcxL 

Clonmn~ssiorn prelinmianarv fin&: The Conlnnission conctlrs with Arxtrtaruk's 

resolution and only adds that its recent ernerging services firrat repost oal line 

sharing and subloop uinbnndliamg expresses the same view. Line sharing t l i ~ + ~ -  

has a penalty provision. Additionally, the Ct)n.nn~issian agrecs with 6:trv:rd 

that PBDs that are currently labeled "diagnostic" he induded in tile. Qil5iB ;is 

soots as they are converted to benchmark or parity stnridarals, 

3. Cooperative testing. Antonuk rcjects Covatl's prc11~os:ll i i ~ r  a ccvc\pcr;iri\u 

testing per-fonnance measure that r.iiinirnizes CLEC uotiblc reports for .; t)St, 1'Nf;  



Iturgb.. $lac) t~riior fn,m Qwest. iCo\rad haid Qulest has not complied \tit11 its 

.~::aecitkct;E ti? i~ei~forrn acceptance testing in cooperation with Co\.ad for a11 sDSL 

! q r i s j l < ,  gltnt, C'o\;141 Itlasch; cooperative testing would turn up defecti1.e loops before 

$'trt.drl hns tc3 \ u l m i t  trouble reports to Qwest after installation.) Antanuk said 

f c t t  ;id h l t ~ t ~ l t i  ~'c~ise Il~c issue i l l  whatever forum is created to identify. discuss and 

~ t - r ~ l t ~ c  ~ C T ' ~ ( ~ ~ I I I U I I C C  I I I L ' ; ~ S L I ~ ~  ihsues. 

4. &14~~;~!icii~ PID -- PO- I 5D -- to address due date chances. Anton~lk 

t - s * f ~ ~ i , " r . ~  CO~<:ILI psop~~sal because Covad did not propose :i standard for thi\  

clrr~cnriy clinpnnstic n~cas~t rc  ancl, therefore, these is no bahis for payment 

l,:dtf~=ttl;lfion utlcicr tlic QPAP. 

... 

. rL  Innkclin~ PO- I C preorder inquiry timeouts in Tier I .  Antonuk ~.e.jecrs this 

A'TNI' prnposiil bccause the QPAP already provides compensation for pseorder 

reyi?i~sil time nlertsures, chat Antonuk believes is adequate for no\\.. l i e  finds 

tiria!, if rltc ROC-OSS test finds a Iar"ge enough  lumber of tinieouts to clluse 

ci>ir;:crrr t ~ b ~ r ~ i t  tile impact on the preorder response times, then the issue s t ~ ~ u l d  he 

r c \ * i ~ i  teti. 

t 1,  &iiiIincr change mana~eliient measures. Antonuk finds it app1.opriat~ lo 

;tr;jd the tu-n change management measures that Q\vest agseed to irlclute in the 

(Ji'.AP (GA-7, tin~icly outage resolution, and PO- 16, release notifications). They 

i1r.l: di;~gl~ostic now and after benchmarks are established by thc ROC-OSS 

ccdl;ibo~-:ttivt.  hey will be added us "high" Tier 2 mensuremenls. 

7 , Adcling 3 soft\vru-e release cluality nleasure. Antonuk recomnle~~ds that 

WorlilCnnl's proposed RQ-3 PID, that ineasures the qu:llity of Q W ~ S I ' S  soft\l-:~rc 

rt.1e:ises by detcrn3ining the number of releases that require anzendnient, 

$uspension 01- retr.action within I4 days of implementation. be considered for 

inc.lusiun on the agenda for the first 6-month review of the QPAP. 



8,  ,4cldinc ri test bed nicnsur-em=. As i t  is a measure under dcveloprrrc..rte 

Xntotiuli finds i t  premature to decide \s~lietI-rer L?70rldCom's propc%hecl IX3. I C t  i tr.1 

crlt i~.i>nnicnt resp~nsi\~eness) should be inclucled in the QPAP. 

cl. Addin? a missing-stari~x-liotice measure. Antonuk rqjcc'lh iI'urirltrm't 

pt-opoxal Lo :ldd n performance meitsuse to track missing st;ltus notices in 

arzticip:~tion of Qwest esper-iencing a pl-oblem (like Vel-izon did in Nj') vi' k~iiing 

tn pla\.ide these notices. 

t":, ,.\,zrrex~tine the PO- I A  re-order IMA-GUI response times ilr~il-~C&j-&~~~~q~ 

orrj,zim ED! response times) perfo~mance measui.es. Antonuk ql*ees \vitfi Q\ve~ t  - 
that an agreement \vas reached in the PEPP collsborativc to cnllnpstt thc 7 

individual transaction measurements contaii~ed in each of ~husc PiDs into t l \ i >  f i ~ r  

purposes of the QPAP, and he supports that agreemen!. 

I), Mcasuse weighting. 

I .  Cliangin y measure weights. Antonink reco~nnken Js acloy>ting ti lt. n~c;t~ur.c 

weighting initially proposed in the QPAP and not adopting either 'the ivcigtriit\g 

increases sought by CLECs for certain "high-value" sen iccs (coIft>catioir, I,I5 

trunks. UDIT. unbundled loops, resold DS-I and D S - 3  or tht. wci;iatir.rg 

dccrcases Q-west sought iri return (residence 6r business resale, 2-u~irc ioup3. 

analog loops). 

7 -. Eiiniinatine low \veiahtirq. Antoi~uk rejects CL..ECs' pragi~\:~l\ trr  

eliminate the "low'' weighting designation altogc.rlicr. 

3. LIS ti-unks weighting. Antonuk rejects ATcPrls proilctsul to incrcaxc. t 1 1 ~  

weighting of' LIS trunk measures. 



E, Cnilr>cation payment amounts. 

At., c\.icIencc! den~otlstsates that Qwest accepts tlie proposal proffered by tlie CLECs in the 

KClC>e-13EPP coflnbosnti\le and that the proposal reflects the Michigan approach in repar-d 

fa ci>llocutiolr pilyriients, Antonuli rejects the New Mexico Staf'fs suggestion ihat the 

QPAP reflect either the Michigan or Georgia approacl~ to detemiining collocation 

p:r)lnent unlounts. The incol-poration of this proposal in  the QPAP responds to the NeLv 

bfcxica Staff's concern. 

i&~f~&Y,~~i7~~1?(*!1 ts 

@vr.sr itlc*or-por-(cles tltc "~lcrjls lcrte" colloccition prryn~crtr plu~l?nsirl iiito tlic Q13;1P t t i r  

6, ,{ 1, 

P, lncluclitlg special access circuits. 

'L%'o>akldCon.n rcqtiests inclusion of special access circuits in the perfo~~tlancc measures 

wldltl ELEfX'ime Wnrner/Xo considered payments important due to CLEC use uf spcciai 

iioccss to provide local exctiange service. Qwest asserts there is ilgreenient by the KOC- 

C)SS eollabnrative to drop special access circuits fro111 discussions, Because the evictcnct;. 

r,ictx~~rt~~r:ttes that most special access circuits at issue here were pro~~icled under Qrvest's 

intcrslatc FCC twiffs, Antonuk concludes that such circuits do not merit ()PAP inclusion 

:K PID performance measures as requested by ELI/Time 'C\rar~~erl);O iftatl n l~d  

\;VorldCoan. Unless inappropriate barriers exist and that have the pr:lctical effect of 

I-trtuiring tariff purchases where interconnection purchases should bc aviiilablc, Antwnuk 

sensans that the FCC shauld address failures ro meet tiisiff rrequirement~, 



l\'r~.tilC'i)/;i ~rsser-ts rllnt Ariroizlrk',s Rcpol-r cr-I-s irr rca.sonirtg rhcrt hrc.crl/sc CLECr ~1lo-i . . l ld~t3 

bJfr* b ~ ~ t j r ~ l ' i i ?  u~'.spi7~'ifil CICCCSS t i -~ i i~ks~f i -o i~~ ~ C L / E I - C I ~  f c r i - ( f j ,  CLEC.5 .sholrlcf s ~ c k  r-crrtrtfics ' I ;  

i . IITnrsliiCc?rrl cciserrs tlrcrt *l~cc.o~c,se tlzc FCC has 1017,q hrld it ~r~ill r.oir.sicf~r- 

ri:,iz+rLii~ti~it~t~~~~v ntlcl ~iltic*orlll,~titilve RBOC c-nrzd~cct ( I S  pcrr-t qf'tl~cl plrhlir inrc7rt~s? 1i7rf 

currrs, siioiiirl trci~ir.css .sc(clr a/lcgec/ c'orlcfrtct c1.s pal-f qf 271 N I I I ~ T ~ I - ~ I ? '  t l t i l f  ~ z ~ k i r ~ ~ ~ i e , ~  

Ijcrt'Ls!itfittg: tllr's rilcrJt orcrrr. coi~c~rrt-cnt lvit11 FCC cfi1.r.s. Ilrorl~.IC(~nl ;I(ILI;F fi'l[ri i~r r ' /~ i . s io t i  

r!i.q~#t.i<rl rrixccac is rrirclci cnit.~iclc~~crtiot~ i!) Te-r~s. Il!o)-lrlCo~al uJso 1ratP.s. rltirr olr1.i- fri 

j217rc"1'1'1 r!f ~tvirc.i..sii~~ tl-i~flir i7cecl br illtcr-state-fur- cr CLEC tci or-ifcr. fb~ ic~ru~l l~  rar((ti'ii 

\ j ~ ~ c ' i ( t l  catbi*(p,sS. l i ! ~ ~ * l d C ~ ~ i  CIL~CIS  t h ~ t  t l l ~  N L ~ I I ~  Y01-li P S C ~ f i ~ l ~ ~ l d  s:I>s(.~LII ( I ( ~ I ' ; ~ . T S  ~ i ' ~ ~ i ( - c . s  

c-riitir'lrl I,, hlrsitrc~ss iiz tllcii- srcltc. Mloi.ldCoi~~ 1i1eilrioi1.s Ilo\i. otl1t~~i. sttrtc.\' rii-lioits c'o)l~itlr'~' 

apt+r2rcrl ctc-r(j.s,r i l l  per:fi,~i+17iortc.c ~.clmr-tir;lg. As for S C I - V ~ C C  quulity. I I I C I Y '  i.\ ~~o. f i ( i (~ l~~F- ,s f~ir t~  

t rltrllirr, ~ J I L ~  i ~ r c  ~ ~ u ~ i ' d e i ~ ~ r l  .ser-vice qz~crlitj~ ,staitdc~r-d~ C ~ I I ~  i ~ ~ i t l t ~ i -  Ci71rgr~is.s i t i w  1 1 1 ~  /;i'C- 

1:tr.r rrikcrr rcgtdcilory crctinizs on "intrastcrrc arcess" sei.\lirc~ qrrcrlity. \VorlciCo~?[ 

c-nrrr.lr~~ic~s rh<rt it is crpprol?i.icrte~or. rlze Cunrinissioi~ to crl)prcfi'c r.itrrsoticrblc~ l ~ ~ + l ; / i ~ / * ~ l l t i i ) i l * c ~  

t~leir~~rrr-~sfor. ,special clccess. 

Q.'orxtnnissicali prelinniamarv finding;: Based on WorldCom's comments, tire .--- 
6;.lot~rxniirisit~n Gnds that it is premature to make a preliminary dccisior~ ksasccl .trtt 

Arata~axta k 's  Report and Wor!d4_lorn7s cormnmaents Pnstead, n~lcrilt exists in rerscivirrg 

cnmrneais on WorldCom's suggestions and on Colorado's trtlccrif rcstdattion. 'I'he 

Caemmlission invites comnaent on how the Colorado Comt~iissinn r*esolvctf %Ire s:igrrit. 

issue (see Colorado Comnnission, Decision No. ROl-997-1, Dacket No. aft I-Q4l*$, 

Issue No. 54, lgssues September 26,2001, at pages 79-82], and wily that rrsoftlflirln ii 

slot relevant here. Comments should also address the atclettan6:e ttJ' S"ii'C1-rtgllliat~d 

special access rates vis-a-vis $lais Commission's deregulation of syaeciai :access eticrpt 

for K C  facilities consecectimg a POP and an HLlEC's CO. 

C, Proper met1sur.e of UNE intervats. 



Anri~nnk r-e-iccts Cot-ad's arpument to base QPAP payments on the service ii:fcn-ale n i  

SSXT Exhibit C (the standard interval guide) instead of the PK)-est:iblishecl itttz;.rx3;lf,r, 

&!is rqicction stems f?om his finding that there i s .  as was discussed in  the CINE r\~orLG~sp, 

ron~il.itcney between the PID and Exhibit C. 

It. Iirsufticient colnpensntion for low-volume CLECs. 

:4nr~1nuk re-jects Covad's ugument that the QPPLP's design prinlr~ril> ccm%prnbittes hi@- 

\-o\uri~c: CLECs at the expense of low-volume ones. He finds tlilat Qu esr pantLidzx 

el-edible nr.ld umebutted evidence that tlte QPAP would not berse 10 ~ii~dcr-c~n~p~if+itttt  

snralles volul~~e CLECs, Second, in regards to Cov,?d'x ol-tjectio~x tn 1 l - 1 ~  QPAfL ijl'i-)~ i l i r ~ f t  

t l ~ a r  gjvcs Q\vest a "free miss" each month i n  the case of CLEC't. 1vEth rrtratt crrdcr 

volunies. Antonuk also finds that a yearly 1.01ling a\wage will crtn'cct tlte "'nucrntikag 

dr~wn'' problem of this provision; however, ns a yearly roiling svt.r&ft* 3 0 ~ ~  rlrjt [lit: 

issue uf escrtiating paymerrts for consecutive-n~rrtlth misses, ciss:ut:tticsa that ;ipplrs i tr  nil:& 

nronth where any nxiss occurs for low-~olume CLECs 1vk1t.1.e ttlc anrrtial ~ i t i ~ t i k r t i ~ ~ i  

shouts Qjvest violated the applicable requirement will atrft LU tttir t prtdrletrt, ::-ortcIlrcte% 

that the QPAP should incorporate these changes. 

~711Y.st i~Ol?l??lc17r.s 

Q,rje,~t ii~rplenlc~izts rlze A~zrorzirk's clccisioii ir~to the y13,4!P 4 S ( t i * r i t ~ r r  2,Jj b r s f  rrnrih4,x ntrjii6.- 

acijitstiirei7ts to Arztorzrrk'.~ cnlc~rlation to c/ez~*ri~zi~tc nri.~.t.e1tl j lc*t ; t ' r~,nt{ trrf f . t -  r i i ~ l r x l s a P o - . u  ?i,t 

bci?r*hr~l~ri-k stani-1trr.ci.s bvkcr-e  lo\^, CLEC \~?lrrrnc*s ctr-iJ . r i i~cJt  t l i i t i  et iFIIIr> p r y ~ f # r i n . i $ : r t c   it^ 

rvor(ld be r.equirccl to 11lect the ,~mndrrrd. Mflzer-errs Attrrtrttrk c'ivrt.lsfi/c,i, t k a ;  &)st E ' I E  t l%i -  Jz 

I I ~ ~ J I I I ~ S  qf l~ei:fOi-rtlclr~~e I + L J . F L / ~ ~ S  to dctei'rltiil(~ ftlre rrtiss Jt.l tEtir r3t!r't'iitrt r i t j r i b l i  sf;rrrr!cl h : ~  

c.oiintcd, Q I V C . ~ ~  seeks to c.lai.(fy the ltrir~rrtigc ,suc.h I / I I U  it \viil tr,st* tlzar fiw rLt ~~ l t rr$ , t l i i ' i  

1-csn/ts, p/l/.s ti sr!lflficiel-rt r~urnbci. qf pl'iol. cc.)rlsri'rftil~c i~tfnifh',r { ~ l . ~ ~ f ; . 3 ~ ~ t r e # r c ~ - i ~  rhitri $6l l f l r : ?  G P  

100% pcrfor-r~ziri~ce result b~lor~ld 11ot hc rnclirir-i~cl to t?rtlcpl E X ~ L I  SICEF;E&TPIJ, 

C:ornmm~hssion prsliinni~marv finding: 'I'llu Conrn\issiot.i invift5 ct.oi~~rtourrt i r n  t i ~ v  

Ba~aganage submitted by Qwest as described alhow, 



ID. STRUCTURE TO DETECT AND SANCTION POOR PE12fTOKb1ANCL'E A S  IT 

OCCURS 

A. 6-112011th plan review limitations [Sectior~ 16). 

The QPAP (Section 16) provides for the oce:lsions swften drtl QkAP ir~:kp h> i k ~ ~ ~ ~ t l t h f  

Antonuk finds Qwest's QPAP to limit reviews similarly ta hoxv t-tf~s Tcut. f"%l3 %u;J sfrs 

Colorado PAP limits reviews. AT&T had ilotcd tililt die New Yurk ttdil'tt.~;;or pi,bn% 

i~llow any aspect to be examined at six-month intervals tmck ursed khc sigmr it! 

consicleration of the public interest. Qwest objects to cipcnitrg file QPT'iW fpn:g:r'*t!%t h* 

amendments. Antonuk reviews what I-evisiorrs the C~rforddu Speciaf %P,r\rl=rL% %;~'r+! 

allows at 6  non nth and at 3 year intervals. 'Tltr: putyosa of r B x  X;rtrcr ~e_.t. icti e l  ti. ~ 1 ~ k t ~ i k l i ~ t <  

the PAP'S effectiveness at "inducing compliant pert'i~rnu~nc~:+~' X-tc Grad5 t % ~ i i  fYrrb.y;*l~h 

should be adopted (Report, p. 6 1). Antunuk retisons tirat drrc rck att~~:k-r~~i$~rj ttet 

continued role of the ROC in perfosniancc rlrcnaurtt deveiu~t~rrt~tll and adtx~jlit'ii*r.;~i~iii>r~~ e k e  

Texas arbitration provision is t11erefor.e appropriate !rx :rs>ure itrat the t,)t1;4P $i+c~"t$ ti?;;" 

applicable standards without unduly cxposir~p Qtv-i.ez;k I n  i t i ~ d ~ t ~ ~ r f i i ~ \ ~ t ~ ~  ~ T ~ C C C ~ ~ ~ C ' I -  $11 rQ., 

financial exposure. He also reconlrnends tl~i*eu cllrtnpcs ti. tltr t$*Ab lrcr t.~rt- X C C L ~ ~ P F I :  

1 .  Instead of allowing Qwest Lo vrtc: r t : c r ~ r r t i r r ~ r ~ t ~ ~ ~ ~ i r t f f l k ~  ptw$ idc 1 . 1 ~  11?~22~1:21 

SGAT dispute resolution procedures in the cvu:r.it tfx:it sbccr Li  : ! ~ ~ $ C ; I T C C C ~ I G : ~ F F  ~ti,h i 

six-month review process rccomtnen$:ttic~n rc2:,);rLjliti$ kits: %rcl&i~ffi\~fr br! MLI*, 

measures to the QPAP payment stnlcrut''. 

3. Recognize and suppofl rl~ufti-,slate eft't.tfis r.strr~b~ric& thr? ' 3  .s4,. --' 6 f  x OQI 4. $&&- i 

Tier 3,-funded  neth hod alrcf an adminictit.;~tZ%~ .cztctcairze $hits t4:+4t%t( IFJK i$tj~')LV 

disputes. 

3. Provide for biennia1 revitlws of QPA$~'% i '+~~k;t~h~~tt~"i: C Z ~ ~ : . , , ~ F S  tax%: -5 

the purpose of altowins si:ttt. comilli%iinrts $0 ie.sui;xfh> ;$!p~ t $5: a$&%. Fi. t^ 2I.a tbv 



degree to which there are ndequale ahsrrrance., thaE <)iu.e"rE< fa<-*rf e:-i;F:~r~:e 

markets reinain open. 

trdclirioi~ of ilclv I I ~ C O S E I I - C S  uri.si17~ O L I ~  of tll~* . ~ i . ~ - ~ l ~ o i r f h  i'rit'it~i~t: T ~ Z C . ~  1% $45 f . 1 6 3 3  i t i F I T l  8 % :  13; 

tllc ,SGA T, Qwesr cirilciicls rllc QPAP ro ullol~* s i x - r n o r t r l i  tSctssru-l Zr + &r' G ;i. 

collu/?or"ctri~~ely (16.1 ). As A n r o ~ ~ i ~ k ' s  Rcpot.1 n~cotrbrtt~~rr~S,~ YC bt~rk+- i - t - i i t  FYI sr-s., q,Ft,, - t-;; 

O ~ ~ I C I I C ~  the SPAP ( 16.2 1 1-c~rc1 i17 (7NI'I: "Ttrzt \;3tr~3' qir tc~ '  I!!&.- r-Kfh'r, f5.i &r:p s V c  lfst. ::a. i -  

FCC -3 71 ~ppi-c~\~cil of' tire P.4 P, tlic ycr iziril)trtinp C; , r~ t t t r i s . r r r* f~~~ i I ('i. ztri&r;ip P zi ~-~f-i: "a' - , J i 

by cr indcper~dcnr tlritzl par-!\. ru c-~crniiric rhr* cmsrrfi~iti~rj,+ t-iil-(flit arc;\ (4; :Ati F +  ).!" $ 1 9  VJ 

means of i~zdlrrin,q col71plic1nr prtfix-rn w r r ~ ~ "  

tilt 6-11i~r1tl7 i.c~~ic\t' ~~I.OC'P.S.S. AT"FT'o!~jet*i.t. t c l  ihe* sqr~iiatizjq tIrarrjt. lraffi  i:-+*a f i L r s  ~ r s ~ t i  r + $9.: . 

giw Q~vcst  co~rtr.r,l O I ~ C I *  rt*hethc~~. rrrt?. r-?t~nt.~c~ti rrrt# P7e' ~ ~ ~ i r d i -  F T F  p x T - ~ i  ~:r&i"'~,*\ .fiL",i i 1 ah'!  

secks if~stcacl to .sl?(ft ccoittr.c~l qf'rlw fi-nrnrltlg rgivit~bt6;+wt*~*i b . i t ?  *ST :t;*rv: fK%r c b i  tii I L: 

I - C C O I ? I ~ ? ~ ~ I ~ ~ S  tlzc nlrt/11.o(tc./lcs q f  111t' Cidvllnrlt_: c'rrrtnrPi:ifkvg ~ E E I E  I'$p& rt.";;aL p 4 - ~ c p '  

* "  s-8 2; 114ic.h c,letu-ly prol:icic rhtrt rile stclre rrrrrrtrri,~~ \ i r n r  r l- k l r + ~  a hlc.~e~i*-.. = - - a $ p , s c p =  7,L 
- , 3 n 4 + b k  Fr I 

QPA P r.hungcs bcirtg cic/cl/.c.,ssc*d in tlic ti-rnrtr~flr r t-rsiti re. ~ ~ Z . ~ J I P  bJ + 

T/7e MCC c/g).ecs with n tr,v-Ft?rrr i'pi*f"t~rt* c:\'t'I~. F P  ahrS [ d ~ r x  tt3i't:a i t r r ;  o; pJ9$ 7 3 r  . , 
~~~csrsrrr-c~s crr7d pencilties clrc rrz I?(* t rpr l~~rc~f  s i 4 t . r ~ c ~ ~ ~ i s s r E C s ,  ,E /C 'C' ;?Ta-tk Y % - h i -  ,8'Y;e+.,  I 1 ,  L L  

for f 7 f 11 f i r . s  1 C Y  f f t i  , f ; 2 # 5 !$ % 5 ; ;  q 4 3 .r ir , 

cflecti~~erless. 

Comirnissisn ~re8irninarv finding: "I'lxtr QlkrAP call\ far rw - i~ t%\  c.i PO 4% iwi r r%%br O~.rr 

the purposes of determining: f 1 l \s heffrer ipedf'ctr~u%r~i~l-fl- rrrsai4h.+xt~gFtinlis~~t-I ~l~+ss.tl~if: $W 

added, deleted or naodified; ( 2 )  ~p.betber '40 churtge kncbnrwrk %$~SS%#~+M~$R xv @%$k$r 

standards; and whether to mer!Cf;v the i~ciglG4'ng lantlItw iieai.. ~wig@q+ au 



nl;%*t2rvtirIrxe~Fh1 r~~ttjflr re%-ic\r try an incbcpcndcsrii t1mir.d party of the continuing 

%=E~~f$vcnw.c itiF t b t ~  Ql\\jl' is schcdulcd for two years after the QPAP takes effect. En 

+%$~t i~ irsra ,  then, is  el pr(u4lsicbta f f ~ a i  provides that the QkAP will be available to 

C'$.%%'tt saariE Q%~csi eli~~dnates its Ycction 272 affiliate, at which time the 

$ krrnr~&%dan ~rrrd Qsr;rtst ~ . t l l l  rccric.n. the cr~nti~laeing necerssity of'tl-le QI'AB. The same 

~ C E T U X ~ % ~ ~ I " I ~  fiiPk tar fhr QI'.4P to he ra)fsciraded if Qwest exits the interLAT.4 market. 

't'kaay J;"rr~u#v%&sinrr nddmssw :selrcIa of f-trato~ruk'a seconmmc:ndatim for changes to the 

4$B3 %P a@ ic3r ~ecCiof~ t)tllf)~.: 

P , i a a i t ~ ~ r , r \ ~ & ~ s ( S e c t i a r ~  16.1 1: Asatonank approves the Qwlest QJPAP 
n U i L ? ( E m  

i;x%@$so#h~ itocg~tnffjsrg 1 Srwtl il;n tions. oP tile Cb-u~~anlll reviews to perfornaaa~ce-measure 

~3s lz+xI  IG@,~L%, 'I'hr*. t'ntmoilission gca~crally agrees witla A.niontaBi's recowamelcmdation, 

kal fhiundu; liw Qir'8inmissirr~u slse~ulcl retai~a the discretion ici, add other topics related to 

~x~ft~r~sxs~aa"~: ~ ~ ~ f ~ l i i ~ r ~ , ~ t i ~ ~ t ~ f S  i i t ~ d  criteria for measurement reclassification to the 6- 

tk&%.uilrh T " ~ ~ ' ~ C ' B Y S  jtth't in case fl bcccrmes amccessarg to respond to circumstances that 

nlaq arkc RS ttxp~alirt'rn~~~ zis gained ufitlla the operation of the QPAB. The Cornnmaissiorl 

$iF"fi~h $r%w$ tit) rcuisc Section 16.1 to add the following provision to this section: 

Tkt- 4"t~mmi,~xiorr r'r"8ucins Zlzc right to add topics arrd criterin olher. f12nrz 
X ~ F F O J A ~ ~  ,$pi:c[fi:alky Ii~lca! I~ore. 

!%g%%rle r&~talitrlirrmb fSectic~n 16,!): Antolauk recc~amnnnaende turaning to the SGAT 
,--a < - - " , , " " " ~ ~ ~ ~ & - - -  

rtkkprrtsk resnlaxtitrra g~rc~cerliurcr ,at SGAT seetion 5.18.3 evheal parties participatinsg i m  

Bkr.4 .f:~.rtti$j~t,f$ ~i!v3e\\" at~'~nt?t  tlgrec ~vP~ethcr new perfornnance measures shou$d be 

iau2d~d let t!~u QlpP;+,8~, 'rlae SGAT dispute resolution procedure focuses on the use of 

f ~ 3 ~ ' ~ ~ i i q j  i t r f t i t r ' to  1 4 )  scthlte disputes. Antonuk's reasoning for this recoannnendation 

c;iq+%z~~"i*p:f iiefi~i ifEsi. ~jnrrsiuinty ai'a continued role in pesfornlance rnr~eastu-e 

~t!s5~nixol~~ritbji1n hy fflu Regionali Oversight Camramlittee acting on behalf of the state 

cirasrni$slf)~ts. .%xteonatrk preferred, and proposed, timat state conamissiom~s set up a 

jiait~i, a~l~tIt%~z;lr;rit: trtisptrtt! retsolrrtlsal praPcess, Tiae Comn~issiion supports tare 

~t~t-tisu#x~tto~?tiXieOit~ait #hat it n1~88i~trllte process be established and funded and wil'r work 

~e,t?%~d fk i r~ t  extsd, However, rtv~dcrrlying this support for a anultistate dispute 



+~s*dur.l'nn p l * q w ~ ' h ~  is t b ~  C ~ I I P B I I ~ S S ~ O ~ ' s  finding t1~1af if  is the Comnaission's 

r~*%pnn.iiixiiity to rilsatre t%te efkctiveness of time QPAP and to resolve disputes arising 

ilia? ~ n k  Il .  Ftar #trr;at rc:ms.orr, the Co~r~rraissiona rejects Antolauk's recornrn~er~dlation that 

a'fdaibatfe.; rqsrnlting front Q l ~ e  QkAP review process be laandled pursuant to the §GAT 

i$h)itttilr ~w%atbriit+rr prtrccd~nre. Rutlmer, un$ess and until a multistate dispute 

%=ea,a~luJirsrx prtxess is castisMishccP, the Comnissioa~ finds tlhat the Co~ganmmission will 

rt.eira1.o~ tti&pkiles nrltijiaag 0 ~ x 1  01' the QBPAP reviews. 

Eiga&j!s~irs~tv.*,r)f fkt\ 4311ZAp: Antoirnt~lk recornmenadled Ithe Commission review the 

gTft-$,P',i ~c+tlsxtintoitrg eflecttivcncss @very two years instead of after three years. MCC 

~c~~lrtrfrtr~rdad xln atrntl:al review ial order to update performance measurements ancl 

a ~ f 4 ; % 1 1 r ~ b i ,  w f f f b  a tl-sorough review after three years. The Comnaission adopts 

it E X ~ X ~ K I ~ ~ X ~ ~ ~ ~ S  W F I P ~ I ~ I I ~ L I X I I I I ~ ~ ~ ~ ~ I ~ I  for :I tllaorough review ever, two years l~ecause the 6- 

a_krstrllr F W ~ E X ~ S  .cuirII proaridc suPli'icicrnt opportunity to acidress MCC's concern 

r7egit.sf.di&r\l: tnpdu~es ~ t t i t t e d  Ito p~~rrf~~rrnancc nleasurelments, 

fZ$j$fig~J_nSeeCia~n 16 uol addressed bv Antorauk: 

bte&fxhb~ils to ~nujtishtc rcvie~vs: The Ilangu~age in the PP/di/3001 session of the 
1- _I."_. 

Q%541fb rf c~4iors X61.i) r e f ~ r s  to mwltistate. joinut QPAP reviews. Because it is vast 

I,ue-ik~cn all dais vlvac mltlcther stleci~ a nsrmultistatce process will B P ~  established, the 

4'a~mtttistr.ifrn S"iakrXs thc hamgtaage should be revised do refer only to this Conmlnlissirm. 

4 nvr? peqt~isirrxi sh(btl!d :udc$cd to sbte  t8namt nothing in the QPAP prohibits the 

42irrntrrb,.;iclar from joir'iing r7 marktistate effort to conduct QIPAP reviews and 

dur$ictpikrsgt u prwcr;;ri %f7I~erePrp the ntnlltistate : [ S ~ O P I ~  would have the autlasrity PO act 

iaa thxs k:~,n~mist;ian'.c; behalf. 

f nitlitt B.rgfl,t~aIx rtrvicwf: The first sentence of Section 16.1 provides that the first 6- 
*--rra, . 

jf~t.~f~lfh T C Y ~ ~ I Y  wIIF QcctIr SJX months after Qvvest obtains Section 27 B appro~a l  fronl 

$jiCk(.Tikp the ime of the nine states that participated in the ~mulltistate QPAP 

as tt~ki;f.rt%.sps. 'I'his lnngxtage appears to corntearaplate a mulltistate review process that 



is %%at yet it1 ~ I H ~ I C ~ .  The Conzmission Rnds this language should be modified to 

pprayidc fr~r  the first 6-month review to occur six months after the date @vest 

a1frttx:xPin~; Suction 271 approval from the FCC ira klontana, umless the Com~ln~ission 

;rgrprn to B ~IliFOirrent date as a result of establishment of a rnlnltistste QPAP review 

p rAl ta.rr.ss. 

ktigscr; ia~reement to ctaan~es: Section 16.1 contirrues to require that Qwest agree 

tu snay QPt$I13 chmnges, except for the addition of new periformance measures where 

t!i,spnr;es wilt bc rcsollved elsewhere. Antonuk seemed to reject that position and 

fJn.~si iarcllieiitcd ilra i ts conrments it had incorporated Az~tonuk's findings, The 

f balarl'issiabr~ finds that QPAP changes are subject to Commission approva! a ~ l d  do 

!rat rilqrairc Qwcst's agreement. 

El, h4(1nth1y payment caps (Section 13.9). 

i'illtrxiuk agrces with CLECs that Qwest should not be allowed to place Tier 1 payments. 

~l i : t r  r x c ~ t i l  3 I T P Q I I L I I I ~  cap, into escrow rind found there is no basis to relieve Q\*$-est of i t s  

trlr1ig:uittn to 113 ; i n ~ c ~ u i ~ t s  up to the annual cay. 

C, Sticky ciul.;itii)ti (permanently freezing base QPAP payments at an escalated 

1c.r r*lE. 

.Ailtolruk ~ r j t : ~ t h  Z-Tcl's proposal for sticky duration as inappropriate. disingei~uou_\. and 

~ I - ~ ~ L - \ I I I ~  i t  t \ . 

F), %.on ~inlui.t~e critical \*slues. 

An~aalrnk roiccts Z-Tel's and WorldCom's proposal to 11ppIy the lowcr critical v;iluc i lf ' 

f +El .k  14, t t l t  10~1- volume measures and not just the subset of them that was a ~ r e e d  to hy 

cttmprcbn~ise of t31ost of the pal-ties in the PEPP collabosati\re. (The PEPF agreement 11;ld 



uft;,.cae;a%rsd ~ R P  dct;ttrlr cr-i1ic:11 ~ * a l ~ l c  from 1.65 to 1.04 for cer~ain low-volume mensui-es 

t*sttl t~%it'r::ist"xi it to vnryii~g irrvcls aho\.e 1.05 for progressively larger volume measures.) 

Si Ayylf! inp thc t ,03 critical value to 4-wire loops. 

,Zntilnx~t* rt?jecli, AT2kT's irlc1iisi0~1 of assertion that +wire loops were srrpposed to be 

ttrrtanifcrl it?, p:rt+t trf'tltc I .O-! critical value compromise in the F'EPP collaborative. He 

a'iirth iin;rt~fllcicnt r\*idcnce to s u p ~ o r t  AT6lrT's argument or to conclude that there is n 

.i,crb fargh t.;lrt. ~ I ' L ~ s c  of 4.-wire loops for clelivering high-value services; however, he finds 

i ' i ~ ~ t i  il. diir[tlg i\ QPAP rcvie\v proceeding, these is evidence that more than 75%' of 4-\vise 

jiety~i alis rl+ed S C ~  high-value services, thc issue should be reconsidered. 

1;. Xtcahul*c~ rclntcci to low-volume, developing markets (Section 10). 

At,riirluk ct,::jcwts Z-Tcl's proposal t s  replace the $5,000 per month rlggrezate payment to 

, i l l  <'l[,l1C's bvitll a l n i t i i l~~un~  payment of $1,000 to individual CLECs for individual 

i~tcrrbtlr'c,'~, I ' ~ ~ I C  QPAP provides for minimum payments of ar least $5000 per month for 

rsila&.r,rtlydiarrz service in cases where aggregate CLEC volumes range between 1 1 and 99 

ir t ' i iss~-l  h ~ t r ~ ~ n u k  illso re.ject~ Cavad's suggestion that all sDSL products be included in 

!$ti& k~igI~cr -p ;~y~~~cnt  schen~e for low-volume, developing markers. 

i t ,  Minin~um paynsents. 

i"intanuk rc~tises the QPAP to require annual payments to CLECs of $2,000 for each 

j i r i i i tk t~  i l l  thc year in which Qwest ~ilissecl any measure applicable to lo~~~-oi~cler-volu~ne 

l 'l.b.:C'% intrrru;iI order volume of 1300 or less), less what was paid in QPAP payments to 

-~tic.\-r C'LEC. (Far example. if Qwest paid a clualifying CLEC $5,000 in  QPAP payments, 

k i i f i  tlle~re \yere Cl 111c~tiths in the year in which Qwest failed tc meet a Tier I measure for 

!hrit I..'I.EC', ahc rtcided :Imount that Qwest must pay at the end of the year to that CLEC 

w S t ~ i l ~ l  he ti x $31000 - $5,000 = $13,000.) Antonuk concludes that minjmurn payments 



-kfr .c i$ZI-  rstlt hc :tppltrcl or1 a per- measure basis. I-iis proposed rniitill1un.1 pnyn~ent 

i i~l~.ulfi~~t!tI Xrtwt Iw pcrfi>~.med at thc enci of tt:lch yc?ar*. 

$ ~ ~ ~ ~ & i ~ i a ~ x i n : a r v  finding: The Com~naissian seeks comn~ent on Qwest's 

rerb*iixn:i fu QPAf). 

Attrc~nrs4, wii.rrc CLEC proposals to eliminate the QPAQ pl.ovisions that cap paymcnrh ar 

t f M t 5 ,  i l i l  iiltc,.t.\*;rl nleasurcs. (For cxi~mple, u 3-day actual at.er:lgc interval for 100 events 

; i ~  tuhjcct to n ?-clay i~l~crval  would produce a miss of I5O%, but uncier [lie Q13t4P, 

[!ti. ntiwl tk811~1id 1 7 ~  c ~ ~ ~ ~ ~ c c !  at 100%. ) 

; jcl:<k,r, giJj&(&:z& 

:I f ;$' fa rlrrr'il~s rlt~rr itrrtor~lrk n~isr~i~clcraroocl rile CLEC /7nsirior1 or1  his iss~rc c7.s h c i n ~  rh'rr 

r fbr"  ~ ~ I T ~ ~ ~ E ~ C . I I I ' ~ C V ~ ~ C + C ~  .ycI~cr??e L ~ ~ I I P I I  cpplied to i17te1.lm1 I I ~ C ~ ~ S L ( I - C ~ ; ~ C I ~ ~ . S  sl~alrld iizert.slo+c rltz 

trrrt>~hi*l- c?firtdit~idirtrl ~irisscs ur~d the11 u.ssigri rr sclrel.ih) Ir13el 1 0  cc~c-h ~~ri.s.s, Bcr.scld orr this 

nlisr~trrlrr~srtrr.rdi,rg, c~ciwrliil~g 10 ATLET, A I ? ? O I I I I ~  tI1cr1 CI-iricices the CLECs,fol- tllcit- 

fC*rriydloy i t )  ~ P I Y J \ * ~ C ~ C }  C I ~ ~ C I L ~ L ' L '  (111out I I I C  I Z I ~ I T ~ ~ C I -  uud .s~wl-iry of Q t r - e . ~ ~  ~)i is ,~cs  ~ r i  i ~ ~ f ~ r ~ ~ ~ c ' r l  

i r ~ ~ ~ q ~ t f i ~ . ~ ~ ~ ,  7*&"lP (ig).re.s rtlirli 2-TLJ~'s ril-g~117icirt t l t ~ l t  if is ~ I ~ C I ~ ~ I - O I Z I - ~ C I I  r o  TI-y 10 ii~rl-oclzcc~> 

! / r i d  rrrrj17br~- qfi~ri.r:ves ir~to C ~ I I  i t i te~~~crl nicttsrrrc flint ido'oc's ricri tr.sc ilic I I ~ U I I ~ ~ I .  qf rnissr.t tc) 

njt'ejs$fliyt l~r.tfc~rn~azilc~e, hrrr iiwrerrd relics orz t17c tiine i ~ i t e n ~ ~ i l  tcik~'11 l?)' C ) I ~ ' C S ~  fo P I Y ) \ ' ~ C ~ C  

srd)- l~ir-c,  AT&T t-r)tnrnlv~l-.r tllctt CLECs nllcl Qnlcst cill I-eco,y~?i:e 1l7rrl \'cry poor. Qrr.~.st 

pr.r*/r*i-t?rrrnci* t o  CLEC.v crrzd tli~. lisr oj'rlze pei--occ~rl-~.enrc QPAP sclii~rizc con 1-cisrilt irz tile 

rr~rjrtbcr? nj-li~'iy/,telrl O C C I I  I'I'CIICCS c.\-cceding rhe 111(7710e1' of CLEC order-.s irt n rnonrl~. 



c g g w  : The Coi~ranissioam adoplts Anltoamuk's 

1 4*+~tyntrrg .-sxttl-irk Lcitttis to percent me;isur.ex, 

2ersluri:iX. Yr)aLt,;Ia %s$'l'r!*s ~ ~ l d 6 ) ~ 1 l > \ ~ i I  pnylncnt for-~iiula that bases QPAP conipensation on 

l ~ : ~ a i - ~ ' t " i t r ~ ~ i i s u ~ ~ ~  ;nor(: pi-opcn+tianal to the relative size of the "miss" involved. He fourid 

$ , ,~* .%+*Z~I '% (2$4?b?P :trfc"ilu~[l: fir IMLV, hut lioles proposals like this one could be addressed 

full$ hi Itititj QIIAt' rcvirrv,' and asliendruents pl-ocecdings. 

% f3rlqjtt~~ rcl'clr~lk~iit'r~~ !Section IS). 

- 5 ~ ~ ~ a i s n t g ~  lie-jtx:rc; Qv;~+st'u pro~?os~i 10 :idd a dispute resolution provision specifically 

h ~ g t g a S ~ c r , r i x i ~  1x1 rSav Qlr?..ltP that applies the general SGAT dispute resolutiori provisions to 

i j r t l ~ i i ~ , ~ .  ,at iilirig ~ r n l y  unckr  eel-tnitr QPAP sections. He i'our~d that the general SGAT 

* ,49*s j i ! , ] t~~  1~*wd~iti(,btt %rctitrl~~ ttpply i\S v+~ell to the QPAP section of the SGAT. 



i ~ s ~ r ! t ~ ~ ~ j a . e f i r ~ ~ i x ~ ~ ~ ~ ' v  firadirag: Amtoitauk rsc~nsnaer~ds, anad @vest has 
;4urr*im- 

fntplrraserri~d~ Xwguiage that requires use of the SCAT dispute resolieation procedure 

531 &ep:fii>r'1 ,Z+f 8, v41ich fbcuscs on f'c)rnral arbitration, to resolve disp~~tes over the 

%&,c.arrlrjg itP Q,)fBtX% ~ ~ ' ( P ~ ~ s ~ u Y x s  and how they sho~dd be applied. The Commission 

~lf ; j~ ' f~  laxi?; rimrotxn~nrndation because i t  is the Cornimfissio!l~'s responsibility to oversee 

anat a$~zaini.i;frr i f ~ e  operiation of the QFAII'. 'FB~erefore, disptate resolution 

c.c)eeci.t3lrrg Ihrb ~a~carxing ;anct application of' QPAP provisions appropriately reside 

the* C"onrmission. 

,&tultt~rirrk ti~rd.; t1s;rl 111c QPAP SJIOLIICI provide for interest on late QPAP payments at the 

pF'rrni3 T:!(c ptt!bf jsl~t'lij d;~iJ>. 

i'c~rrir~nissitrnp1*~1i1ninar~~ fiaudix: The CogampaBission finds Antonuk's ,---- - 
ntabnremcada910n to hc reasonable and adope it. 

;tntcl~~uh, ii~clc~dea in the QPAP provisions for one party to the QPAP to require the other- 

~ , i r s >  11) u'tiikc pkiynlenrs into tfscro~' where the requesting pn1-t:. can sho~s. cause. perh:~ps 



3 4 5  $ ~ i W ~ a ~ ~  - t i l a i f ; ~ ~  fn t i ~ r l w  ~ ~ Q V ~ C I C L I  the t lni  fonn Commcl*cial Code fol- cases of 

g,%Bifk:rk-t;l;b,$ ti!$cx:'ft EItlilF , 

% !~tir,3i~cjfggjjf~,&~~:. Anronuk agrees with Qwest that the QPAP effective 

F ~ ~ ~ J E :  41~ti'd kc w~I~:!I  ($tiest gili~~', 27 1 entry approval in r l  state and he revises the 

fJi3;iT1 Fit rs5rjtiist: C)\t CSI ~ C I  prr.rvicle rno11111ly QPAP reports as if the QPAP became 

tt,rld;fre.l;. t 3 r t  CSuttlke~. I .  -?C)t)I. 

kJq 4 *.',3'rf~j!W"~:?ff.~ 

[li, s 4 i :  i s  tri~zyyarj,\r.ri In pivvitliil~ i.cpc?i*t.sfifoi. iifot?111(1tiu11 I . I ~ N S O I ~ S ,  lmt i t  .Jj'ilds 

I f j l r ; f , r ' t ' - ~ ~ i / ~ i / ~ ~  t r ' ~ ~ j p l i i ~ ! f t * d  fhc* i . i ~ ~ f l i i ~ ' ~ i ~ ~ ~ i l t  t l l ~ l t  it 1.ep01't ii?f01-i71c~tioiz C I S  iftlle 

f .  r t  t i  7 I it I Sitrcc no CLEC l z t ~ s  c~pted inro thr 

{Qt,lP+ t,lrr.rsr irrrt,~~ils i r )  p~n\riclc~ 7'irr 3 /-cpoi*t~ C I I I C /  N R S I ' P S ~ ~ ~ C  Tier- I r.cpoi-ts to  

$ - r 7 f l i r ) t i ~ ~ ? ,  F I I ~ ~ ! ] ~ C I ! ' ~ ~ ~ * S  i l l  thi .~ QmP ~ > i . o ~ * c e d i ~ ~ g  1)~,qi1111i!t,g ~ t ~ i t h  N O L W I I I ~ ( J I .  

2lHi jkiyxi;ijtf 1.t417t1r1x i ~ l i i ~ l  ~*onril?l(ir~,q ~ ~ ~ t i l  @11e.sf g t i 1 1 . s  (-171) c / I I ~ I . ( ~ \ ~ N ~ ~ ~ ~ . o I ~ I  " t / ~ e  
- * 

+a IZ$.I?~. 

\ ?X T. (:[?g?~~~m:{$Q 

-t J;X r r J ~ n r ~ ~ n b . u  i / ,v l~clsitio~l J i o ~ ~ t  the w~n~-ksho~>.s, ~lhcl.r> i t  cligucclfb~* 

;r~i [nf tv l$r~ff i i i t j r r!r  01 1 / / ( ?  QP.4 P ~(pon  C L ] Z / ~ ? ~ C ) L ~ C I ~  0)) tl7r ,rtcrtc coinn7issio11, to 

5:x;i ctvtmtr \ t * i r l ~  rhc Urtrll S'rr![r\vhic.lr hi-rs r-ccoriz~nen~ci QPAP ii~rplerncr.rrcrtim L r r  

~hr. flt:li' Qlrvitsr ,/i:lc.s i l s  Scctio~l 271 ~pplicatiorl crt tlzc FCC. 



~ 8 $ $ f ~ # ~ & f ~ & $ & f ~ n ~ :  Tihe Commission agrees wit11 Antonuk9s 

rt.r;i~tamkcx~tZ~aaJir~t~ the Q&\P S~ccn~'t~e effcuiive on the date Qwest's 

i*grp$Jcaititra, dirr 2"f ~nppro~ai ixt fifoi~fawta is approved by the FCC, but that 

[>%@uf irnn~t~linrei?~ f p ~ g i ~ ~  fi"rlirrg with tfie Con~nlissilon and CkECs monthly 

**ra#~nL.k w . Q $ P I ~ ~ P ~ ~ ' '  ~ ~ i t h  itct noorref;irg penalties attmc%r~cd, as if the QPAP 

~re>@8i~-Slisg~ lhjs C*$ i~~ t r t t i ~~k f r l~ 's  findirtgfi) was in ope18ation now. I n  this way, 

Bhv t'kmimmisrirztt :rat1 C:123f 4's cvi81 gain useful lnfor~m~atian abo~at the operation 

af te)nr #>PA 8' prior trj ills aclat:a$ implementittion. 

b - '~S8~ajjj"t~:~''~g,~$~+$,&>~e cit~tc. Antonuk rejects AT&T's proposal that when 

sir&* tJlf-%B' Ihc,.rt.tr.e,c\ i:fScctit~e, Qtvest slrnuld bcpin puylncnts as if  it had been in  

.;.liSs\r ~ c r r t c e  r iw f%SC ;rcfion to irl>l~l.n\rt i t .  As l i ~  his reasoning, Antonuk adds that 

$425: u c r q  re;n$,i,n i:itr:tt hy t h t  ITGC in suppot-t of the adoption of a PAP is the need 

Bier ,~?~. i t t : t t~cr:  flli\t I c ) c : ~ I ~  L \ ? E C ~ I ~ I I ~ C  ~~~ilt'lit'ts will scnlain open after Qwest receiveb 

Y ~ W  f?ilr%icr art 14rr~vEdc irr-rcgiotl intmLATA scl-vice. 

t. '~r~rr;a~ ih . i i r~~~i -cLj~k6k~ar~  finding: '$he Con~n~ss ion~  agrees wit11 Antonaak, 
".rimlar-t-mn-- -- 
42% ~4 antat'l &!fa< %st Qwest will have a ~Jean slate as of the date of QPAP 

r ! f q r t i ~ ~ t ~ ' l e ~ s i r  



i +,;jT t$S',prf f t:cj?r~q"rrr.~? ,E !; Q>!-~.J r;~.v._rn.x-ILA_?:.Il r!i:11~kt'1.. An tonu k sejccts 

i j q ,  @r""'iy-- 4 1  ~ F X J ~ ~  ~ S B  -1 Y&'f i ~ t d  E ~ J ~ T ~ I z ' I c  \Vnrne~./SC) Utuh that the QPAP 

~5i '  ~f$.,?k;$ T-il!i#q[F@~ fri i.~fb@*,~&= t:'i@fj iT Owcxt csitecl lilc in-rcgion interLATA murliet. 

i t :  'I'ct rcrif;tic illc effect of QueesVs intent as 

~-r#kw-t&d jlr, ..tniowruk"s msrrtuastisn: it $eafer!l,A'lfA entrp' is garofitable, Qavest 

%+ill %#itkc tilatam f tkd/i~~fs tn C*&*tF:CYs a x a d  'rier 2 g3aymlcnarls to n state, hull if 

Q&r*a f%gt$% itr$~a"l,~k'l*ti $yrrbrf-$ r~nprr~FEt;rh$e, i t  will exit the interkAT.4 market 

i y ~ k > i $ ~ ~ ~ ~ ~ ~ +  ~tiabiirrg "ITcr 1 ;~rmd 2 payrnerats fan* slay discriminaltoy sesvicc it 

gtr~-sa$sfaq q:ta a4"l,rii'l, '13~xtk Cirrt~rajd~sir~n S ~ B J C S  ca~~tnteltlt 0111 why QwesQ9s right 

m c'prkw rrt~akir~g 'S'bc~ I :ralr8, trr, 'riiei' X pny~tlrtllts i s  (:oua~is46jaat with 

~8~a$gr~-ya~%~xlrud intersf ia~ S'Btk? Tclecwnlr~~unlcatiol~s Act of 8996. The 

~tatx1i?fG%~4r?~t qt:&,g e+,+tttltrl~~~f C~EI tv#z~'tI~er :~ny S ~ B ~ L Y  recoan~nendatio~~s to the 

d i  F -  :snd :rrr;s rkv+*itnl Sf&'511 ruppn~vi~d 371 fi'a8iinags prohibit a RB0C from 

#a-r@giaa4iap tlr; prsfxwntnrrec iissnrarrcc plan co~ncrarrcnt with the IRBOC's 

~t*l~$@irde~sr ~ f ~ ~ l i % j t ~ t ~ $  aid FC'd,' ~'t?~j'~iir~i~kes1fr YO ~ x i t  the irsferLATA m~arlced. 

$ci.,.-itg& ;rorg2i:r u$h M"r.gMi,:rrnl t ]~aj  Qwust inust atltlrcss the cluestion of how the QPAP 

k ,,:.,:siij %_ .ry IL%.E&: ;j prtrf $11 [he $(:jArr1 t i c  alst, ;iss;crts that thcrc Qwest should clarify the 

4- -3"; fish bE!it~t .t 6 'I,X:Cz tcqalr ill1 ir~t~rc~~r~~~e~ti~ll iigrce111eHI W O U ~ C ~  be required to elect. He 

, T,FG $-el  $19 h~liiifr~r*~ thew ft(%u~+i i l l  i f $  U O ~ I ? I ~ I C I I ~ N  on h i s  R L ~ ~ o I ' I .  
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, A -  
. 7 d H r c  ,"&-:\ : 1, n ~ 9 b l -  ~--ss*,~, r*i+:a&ekzt\, titiif, 45 $ t i le QPAP plvvideh fi.1- :illdits o i  Qwest's financial 

. -.-%a- ,~.,-~f G.. : ;7:,+t\ia &,-j.,j:,c,Q- p+~?al!gj1[~, 

L A  

9;~; -*-,s% + z ~ ~ ~ Q = " F %  si'3;~t @,t36:i~ r;4.i13 juillily DI.CI'SC*C t.11~ &PAP auditing function, with each 

- b : + i ,  --c-tuera?p t i t s b  si*1St%3 iii ~fr:l$~q its ~~srricular lnetsclr; aricl circumstc~nces are 

i t r  % L * I D I ~ $ ~ ~ ? I L ~ - P ~ ~ ~ L ~ ? I ~ $  r~g;il+djiig the ;rdnplion of : r r ~  inlegrated audit program 

- - 
1 C fisti rr:~?~fij~cnil~tir auditr,~. shoulcl nrect c1u:lrtcrly with Qwest to lemi of 

.i 11*1:-:::v5 53~,t8~* ~ $ 4  I&I+d!4Li"t7 I ~ I ~ * ' S ) ~ ~ ~ ~ C S I I C ~ I ~  r*cgii~~en, TIIC auditor ivoulcl then assess the 

ysr ilk-;. B J ~ ~ J $ I ~  ntrrtrild iinlupt :I prograanm;~tic approach that allows both pre-planned 

;~.r.$ , ~ 1  +%'ib*viYTd $ r ~ f n g ,  a?$' t',Jwtbsl'\ ~-irc;rsu~'cmc~tr i7cgimen. 

6p .t$qkti3"! x r E  ~JBI? tal's ;it:cc"pmnce of a two-ycar planning cycle Zo be conducted 

a r f i a i f  J P ~ ; P  c : z i ~ q ~ ~ ~ c b %  fht+ j(kilt'fi~i13;~lillg c i ~ ~ l l l l l i ~ s i ~ ~ i ~ s  with detailed planning 

:isi . ~ r ~ ~ ~ ~ ~ g i ~ t ' j , t ! ; i p i f " r  t c t  be ail;tdc by an out:+idc riuditor selected by the commissions ~u1d 

1 %  %d;: l tc~% {sir ~%;lf~->e;i:. pt,xric.~~ii., 

lii. i 1*;,~3irklxieritili~tian ~ h n r  tl~c ;ttlditar also deec~nlinc the need for individual audits 

c l , -  $+ .-.ufri i-+d ';f %<<*% f l r d  itclf r~therwist mdd17csscd in the current cycle plan. 



B , * ' * : : s f ,  ;i.;,~tt- f i t  pr'i"~>t'tix arttiitront~l auditiirg if' tlic joint ;~pproach is not 

. ;;$ S b  i,?lYd 

E 2 y"i,:*.,i, f s ~ i  ;5 p,r:rea+,lrrlG to ~~f i i fcs  t n  14;Iy :ii~dit P I ~ O ~ ~ ~ ~ I I I I  costs. Qwest should fund 

1+4, r , : 9 c f .  * f ? r ~  F A L L  ?-)t:iit i ~ E I ~  ,'it ~ ~ ~ ~ Y Z I I I C C ,  \$;it11 the amount lo be r e f u l l d e d  once Tier 2 

J :  8:; f !  T ~ C T  2 ~ : ~ ~ I U C I Z ~ S  11.t;'li't C I I O L I ~ ~ I  to IIi\Y for ~ s rogam,  then half ol' 

? h r -  ,. : ; e v i g  t't&,rjtl ' ( i ~  f t ' \ ~ i \ l : t t ~ ~ i  ~ ~ t y l l ~ e l l t s  and half from Qwest. 

I ~ I I I I ~  i :  19'0s rcsoasrcs ;and efficiency reasons, time '.. '.'e. -,.- .- . -,-. ----s--p :,-- 

B *auritft3iihj*ftl trg~r,xf~$ $5-4th iasrtnnrrk's ~ero~llime~agBatio11 a h r ~ a  state commissions should 

j t 4 ~ p i t p  %%-4svii%w rho: dJbrXIt"aitrditin.g function ilrn a Pmaanwer that allows each 

~ ~ ~ ~ r i t : l ~ ~ t I f r g  stail. to ~ c l  irrdepe~xdently on issrrus where it might di4Yer froama the 

hilbar- ,,az$lrs*. 4lwarb uj~ irxt  regxrilufurry zrvex-slglrt group is B'ornned by solme or ail of 



e ~ ~ Q ~ ~ U W & & B $ ~ I # ~ ~ P ~ ~  gfvp ij$4bnf01t~~t 4,,'~t~n$tti4~l~ft1 l i  wlf /I i[?3irbici pa tc. 4ilowcver, $PAP 

iw%$~?%~#~$# r:kq&x$s,ighf g~~glrnr srJ~t.rzu3) if1 pislitc i1191t8, ~~~~~:B 'cFoY 'c ,  alc~es not h k c  ianto 

~*d%%$Jd1$ ~ b ~ e  f~*gi.*95%$%1t3 XI~rbl tzfnlcr, ts net for811 :t ,joir?i oversight hotly and the 

4 *r.eiit~$Jcksb$iu2 U%fg eiiitl~ftta't $ l t - k 4 ~ I 2 - % ~ '  j l ~ t d j d  re~poilasill~il[iti~s on its own. Other 

drys~@~~..fi~ 91$~$t$i&l~~f~i / lP~,  if%$: crrrrcnt Sccticm IS ccrnta~isrs pro~isions that Rin~ait thc 

4, ag$t%%&wiris.xu's #fipcrd?4$nn t~ rie4cranirlc the pro~cdurt!, scope, tirnirng and coaadasct of 

r5&#t$i96i R;fip &T{cit$nb&sitrtr ~i~(i'ise,s Section 15.8 through 85.4 Oello~~ to address these 

S.% f .c~t dfijp%t d [ f f Z x ~  P.4 IP 511111/ lft* co~?d~&ctt'fd h - m e  I L I Z ~ C ~  tlie 
irns(~n'cr++ 4$' f 3 ~  fm ~-fie~jmdt*5'mfl&.Ei+~pf Q17~~nissio11 in acc~rdnmx witll a 
+fbkrfnl/ci!l #u~llt!if p/tm d e ~ ~ t ~ l t q ~ ~ t l  Iy air iitdepcniicnt crrui!itor. arrd apl~rorled by tllc 
B srfz.sfirri*+.siatr e ~ # ~ r Q t c v C @ ~ t & # , + ~ t ) ~ ~ m ~  The 

. .  . . . 'm- 

1% 1.2 The it~iti<tl~c~radil pliliz slz~ll be corrductecl oiler huo years, atpith airdit 
rrrjibcls s i t m c r  irritial audit to he deterinirted by tlze Co~?tnlissio~z. Lw--- ., 

7Ytr CI-icr~~~y&sinrr rclill cit!tenalinc 1\10 SCOIJC o f  arsd procedure for tlte nzadit plnn, 
&f&/r, at n ,rt&rimrasrz, will idcsrt(fy tlte specifjc per:for.mnrtce ~~aeasitre~rrerrts to be 
rtudltpcl, $Ire spoc(jc tests to be cotrdrrcted, and tlte erntity to corrdrrct t l z u a l .  The 
i~iifir7/, bi:tdijjf ,76a13 !:'ill gik~e priority fc aardfting the higher. risk rarens idc~ltified in . . dh F O,$S rcpo~f ,  2%ewtn+*&.11;61-.&+- 
f > e r y ' i 9 f k ' b ~ 1 4 J - ~ ~ W ~ ~  . . . . 
f a & h - ~ ~ t d - ~ k i ~ - # - & k ~ ~ @ ~  

15,J.S The Commission will nttcrttpt to coordirnntc its criatdit pla~r 'di4J-k 
c ~ ~ f ~ ~ & t r r a d &  wiitlr otlwr nitdit plnrzs tdtnt may be condlactcd I?>) other. stcrtcc 



START 



the (gnesa states in order to conduct their QP.%P review andl auditing 

I-espoilsibilities, the Montana Commission likely will participate. Mowrvcr. QPAP 

r~akaatistate r>versigl~t regime already in place and, therefore, does not take jrtttr 

~ ~ C 0 k i r K I d  the possibility that states will not form a joint oversiighf hod. and the 

Coma~~ission ~ l i l l  conduct i t5 QPAP audit responsiP~ilities 0111 its ,sown. Other 

provisions of Section IS inappropriately dictate the method by ~vlrich t'lart mtrlkistaate 

raltm~ission oversight group will resolve audit-related disputes and appeals of 

disputes, Additionally, the current Section 15 contains provisions that Xintil dhr 

Wanx~~issiorn's discretion to determine the procedure, scope, timing and cot~datrt of 

nrsdiits. %'he Co~~nmissisn revises Section 15.1 thrrot~glt 15.4 IOeIutv ta address these 

15.1 Azsdits of tlze PAP sliaN be condzrcted itpA.*ywwy& attarltrr flit* . .  . . . alespices of tlze Commissiu~ ill dlccor6no3~~ ~*iblf o 
detailed audit plait developed by air irzdependent asiditor arad iipjznsrvttd by rltr 
Coa~lnaissiola pi"";..""e"--"U,-yeffi"'d. a71e p r n ~ ~ ' s ~ i 4 ) ~ ~  
C(~tr~missio~t sltall select tlie iiad@pendent atdditur ~ilitfit irtptlt fk~nr Q!usst ar~d 
t11c CLECs. 

15.1.2 The i~zitial audit pla~r shall be cottd~rcted over rwo ycnrs, -rvilir, strdir 
 period,^ subsc~uent to tlze irritial nzrdit to he detcnrrirrcd hv t'he <"t>mrrris,ricrrr. 
The Corn~.~aission will deterr?tirze tlzc scope o f  a~td nrorcdrirt* fbr fire &n.dit& 
which, at rr r~zinintrsr9~, will identif:jl tit c specifi~~ per&nrtnncc) tite&surtnrt~*His to I r r *  

cc~~dited, the specific tests to hc conducted, artd the en ti@ ru rrnndtt ttt f/t'iteixr< Tttc 
initial audit plan tr~ill give priority to azitjiti~zg iJre higltcr risk arcbi'ls icfontifi$iif jrt 
t l ~  E OSS report. T I . ~ J ~ ~ . Z I ~ ~ ~ & ~ ~ ) L - # ~ - H * ; ~ " ~ ' ~ ~ ~ ~ ~ W ~ ~ . ~ ~ S G Z  

T ' . " ~ r @ . e t ~ i ~ w ~ ~ s t - & i & . ~ + ~ ~ ~  

9 9  
- L 

P S. 1.3 The Commission will attempt lo coordirrnte its artnix pInn sk&Jt-$w 
mad&&& with other audit piaias that may bc co~tductcd fly other staft- 
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rA~n~rttis,sic3tzs so ns to avoid d~rpla'catio~~. TIM ~ ~ u d i t  S I I U I I  be coi~drscted so as trot 
&gh&l-fielt irttpadc Qit~estys nhility to corprply ~r~itlz ttze other provisions o f  tlrc 
EJ,%P ntird slnotald he qf'a nntmrre ntld scope tlznt it eccdrz bc corzdr~cted in 
arsr~rdc~~tce ~dyitl~ the roasortablc coitrse of Q~vest's biisi~less ol~erations. 

I,.i,6.-1 ,-krmy di.vjntdic ur-isiimg orit of tlrc audit plan, tlte conhc t  oftlrc art&, or 
tatrrdit scsrdrs shrill bc resolved by rime Commission 
C & W I F & % ' ~ .  &4&w--m~ 
!~~.*?%&-8tm~- . . . . *&- 

tfjgrss~trcr~ferlt n~zd re~ortirr,q system witlzorrt C~mrnissi~uir appromi. &,r*esf mnjt 
I-,, 

taakc -~Clt,EC-affcjctirlff changes to its ~naazagement processes to erzlznizre 
rJlt?fr : T ~ C ~ ~ I ; I I C ~  alad efficiency w v  . . a I-ltyteff$H;.t~ 
wd?k+ l l i ~ .s fp~ fk+gaee t~ .  These cltarzges are nt Qroest's discretio~r, hat? .irtill 
h i *  rrpc~rleat' to the independe~~t aicditor i91 quarterly ~neetings ill ~rrhidz tlre 
ouciitur ~F?(PJ ask qlresliotrs flboui' clmatlges !?lade in the @vest 
r~~gkreta narnnagcrsrerrt ysl-ocesses. Tlze meetings, ~r!hicl~ will be limiited fo Qnlcsi 
[ r n d  i f it  ilrcfepen(ie~lt altditor, will permit arm independent nssessr9tent qf'tlie 
ntnlt.riclls'tfy and propriety of asry Qluest clrtarzges, irmdriclirzg, 11~Izere I I C C ~ S S ~ ~ ~ .  

fii*rrirtg qf the chnnge details by t l z ~  indepazdc~zt auditor. Tlze i~rfonnatiorl 
gt~drer~td by ?Ire ittdcpcndcrrt artnitor  ma^ be tlzc bnsi,~,jor. reports by tlw 
iit~i~p~rrdcrrt artrilitor to the 

. . 
Comrtzission~ artd, slime tlze 

Cf~marttissi~ras dectrxs it appropriate, to other pnrticipdzrlts. Tilc Coinr~zirs-sion ma\. 
crxit>~+* i~z  tlte OPAP rerlierv process tlte yrofwiety of'a~z), discretionari' cltarrges 
mrarfc bv ()"~,ycsl ptrrsunnt lo ahis section, --- 
65.3 111 the everrt ~ f a  disagreer~zerzt belivee~z @vest mzd CLEC ns to a?zy isstie 
rqprdi~ig  the uccitracy qf'integrity of datn collected, generated, nrzd repol-tcd 
ptarsuafrt to the PAP, @vest and the CLEC s1znll.fir:s.t cons~tlt ~rtitl~ o11c nrrirfher' 
urird rptrentpt iro good fniflz to resolvc the issue. I f  a11 issue is atot resol~~cd a*ittzitl 
45 days after a request for coazsultatio~z, CLEC and Qwest may, rtpon a 
&rrrorsslratirsn of good ctrrcse (e.g., evide~nce of material errors or discrepartric.~), 
~ L > ~ I C L < Y C  aii i~tdeperzdent aud2 i'tn 5,- coradiscded, nt tlze irtitiati~eg parry's expcrrse. 
Tltc r'n(/t~pendcnt atrdifor jr~ill assess tlr need for ntz audit based lipo~t wflzeflitpr 
tliear cxisI,s u trtateribll deficiency irr tlze data or tvkerlter there  exist,^ afr isszrc ltnt 

i j t . l i ~ ~ ) t ' d ~ t '  ilddrcssed by iize arndit piansfor the crrrrellt cyclc. Tile C(~mmissic;lr: 
nv'ill resula~e C ~ I ~ V  CPiSp~tte b~ v w  . . ~ & k f W  

arajl parfj~ q~~estiotzi~zg the i~zdepe~rdeirt arlditor's decision 80 cottdtict 

or. itor cotzdrtct a CLEC regitested audit arrd tire aitdit,findings, should srrcl~ on 
rrradif d-hc cmdrictcd. A~rditfifi"ndings will irrclardc: (a)  general appliclabili@ of 
$il~dings attd cc91tcbtdsio~s (LC., relevarace to CLECs orq jitrisdictiur~s otlzer timn 
f i e  anas calasiizg test inik%ution), (b) r~angrzihtde of arrg payment adjrtst7tfc~1ts 
rc.qiiit.ed and, (c)  svketl~er cost res~onsibilif31 sltoicld be slzifted based upon tJzr 
~ilai~rialit)! rrrrd clarify of arzy Qwest non-conforrnn~rc~ ~vith menslrrenrwzr 
rtlyufr~mcrzts (tzo pre-deterrttined r~ariartce is appropriate, birf x!zor~I(I b~ lisrs~d 



afr ?&e aubif<~r 's- prcrf&,ssiclttul j~~dg191etzt). CLEC nrql riot reqrrest an aztciit 0 f 
ni-r-tzz mnrc tlrn~r tlzrc.cre j~ea~s*fr.om tlze later of the pro~isi~orr of u t~zorztltly credit 
nufemratf or gajnterzt h e  date. 

f S,4 E.~pr;,atses lor tit c ntdit q f the QPA P mad arzy ofher related expeizses. 
t-xriipr tfinl rrrhiclz 19ztyv be assigned under section 65.3, slznll be paid Jirs t f i~rn 
fhc T ~ J F .  2filftds iirt tile Special Frrnd. .TI.nm- . ,  
& W h Y l ; f i . a r w W W -  - - - .  
&TierP'; fNPT;t;bs ~r1.c 110t suficient t0 cover audit costs, the C'onzn~ission r g I  
51r1 !.~.1/i?p.) an additiumal fimding method to EjicI~de con~?=ibl~tions fro111 C% EC j. 

t3, I%I;(C' rtccehs tn CLEC raw data (Section 14.2). 

4t.rtnt~ulr nrjects ATLPT's suggestion that this provision, that allows a PSC to request 

C:i.,Ef y.rci:ii?c mtt ciata from Qwest, be eliminated. Antonuk recornmends adding QPAP 

l ~ x r r ~ a t ~ ; ; ~  relnecd to confidentiality concerns. 

C: t9nviciing CLECs their raw data. 

dnronltil; finds tl~ilt upon request Qwest sliould provide mw data to CLECs ns soon its 

p i s ih f~" .  HC clecli~ie~ to set a deadline. He finds that the QPAP should require Qwest to 

ititt~u ~ ; \ ~ T . I I C I I ~ S  to be recalculated retroactively for 3 years and it sl-iould requirt Qwest to 

rcrnin sufficient records to demonstrate fully the basis for its cnlculntions for long enocrgh 

lo tnoci 1lli:i potentid recalculation obligation. Thus, Antonuk tinds it sufficient that 

Qwesr rl~:!intnin records in  a readily usable fom.1 for one year wlrjle remaining recrr~.ds iire 

a. t ~ ~ , l i n c ~ f  * f in an archived fornut. He finds that the QPAP should require Qsvesr to 

rfi$rr.i?>utt. CLEC-specific data in a form that will allow CLECs to understand ai~cl ver-ify 

19:~15 t , 

&+j.i.srw,..n!t~yc~~~tt~ 

Qrr.r:vr xtnrcs m i~zcllrdc i17 the QPAP (14.2) cr p~~o\~i.siwt tltcrt inod(/i~s slighsly t11cl.r 

ri~i*lrrn~?r~ricI~'d hjv ilntc>nrrk. As,for the yl-ovisio!~ o f  rnw dcrta to CLECs, Qlt.cst 

f~ar-u,por~rlc,.s irtto ~ h c  QPAP (14.4) cl 1-eqriil-er7ze1zt tl~crl cioc~iirttcrzt.s bc t-etair~td 



4,'h$gg$2l;it*~tf ~e?X~illi:%r~~ff"a11diltg: The C o d s s i o n  agretrs with Antonuk's 

~e+:~-i.m~~'o@~tt431tIt~ras~ hut risks pnrtlcipants to cci~11nmeant on] the seievant QP.4P 

$p@gongc %rabmi.~%r.rX by QavesP, 

1-3 l3e,'rr,a!l?cs for ~ ~ I I C  a~~d/or'  inaccurate QPAP reports. 

,4tafll~8rcB, rktkt,irt~ncruli, ri.\ Isi~tp the QPAP to iliipose a penalty if Qwest neglects to fils 

f>tY-~kB"tstt~?c~n;rtic~n 0x1 ;I measure of 11.5'" thc anlourit for failure to file a QPAP repost :it 

.r"j ~*a~%~$r;$ Ita n cay cyw! to the daily rtmount for fhilure to file any report). He finds thal 

!It$* iw%t 1: , r >  t r y  tittal it'/lh rejx~rt ;~ccurr?cy is t o  include the issue when folinulatin? audit 

~ ~ L H ' s  % F ~ l i  1,ilt: QI-)AiS rcporrs, he finds that Qwest should pay $500/dny for a repni-t filed 

:fi rhlt* lstu{.ur-rd %xcck :tP'tc.~. it's clue, $1000/day i n  the third week and S2000iday lor anythins 

i,rft'r tlrdr~ t E ~ i i ,  ('Tite QPAP allo\vs Qwest to request a wni\~es of late report paynienrb. 

;a, lZrirZlihitirlg QP-V payment recovery in rates. 

Atrti.rnub, rqjecz.c, ?iT&T's proposal adding that the FCC and state PSCs can decide tile 

O=%'>UC. 

jC! $.. 1, . i4?,t{~3~[~:[:& 

i jei: ? I * Q ~ ~ ~ I Z P I ~ C * . I  ti) ( L I I ; ~ U C  tll~lt the Commi.ssinn shoirld 171(a11dcit~ tlliit @rest 11111.1~ rrot 

ir-i 6.3 iSr r_jrlJ:',.tlJ r.crsr.3 * f ~ o n ?  r*crrqx-ijci-s. I11 ~Cfditio?i. ATcCrT pr~yznscs Ini7grwgt~fnr. CI Iterr 

c-3~-7.t : % i r n f r  :t; rtcfsieii io lfzc QP,4P tilot espliciriy prohibits Ql~rcsr frnnl inc-iridirrg QP;1P 



4 . ~ u ~ x ~ $ ~ ~ $ ' " t ~ ~ n $ 1 l t . u r v  fi~~ding: As for the recoverj7 of QPAP payments in rates, *rarwm.%.- " 

t b . ~  f;:r~;~t?nlssi~)ra agrees with An~tonuk as to jurisdiction and finds that no such 

x"@eavery is aiiouvcd im sates this Conaraaissiore regulates. 

B N1-f-:rd~1i~sjs>fiti clause (Sectinn 13.4.1). 

{k~xatrnrrk firid.% tl~ar the CJPAP restriceion in this section does not constrain the use of illt. 

irrS't*art%~afir)a# ~~)rit;ii~~ecl wiffiiil QPAP reports so there is no need to delete the cIause. 

i' fJtbd'rts\ responses to FCC-initialed clla~lges. 

iJi$u*t 17t.il~)b~~d 3 QPAP changes that were p-ompted by infolmal suggestio;is fiani the 
l t -*. , c f-a 4,; i lh rllnzinatiny 2 fmilies of QP-3 subnleasure~nents so that no missed order ~rould 

go une~m~p~?ns;r~ecI: (2)  I-cmoving the adjustnlent for two commission's rate orders (not 

?i;ifiltk$:tr~'ii); i 3 )  :lti\ki~\g two changes in  the statistical values used to test Tier 3 pmity. Nu 

istc ~bjrctcd to thrtsc proposals so Antonuk irdopted them. 

$2 u"~;$€fyPw; 

<Jlr'tfa\~ ~ J , s . s L ~ ~ ~ s  lo rnnkc rrpp~.opt-icrtc &letions io tile QPA P ( 7.2, Orrf also sec d t f u c . l i t t r , b t r t ,  

I~~rlhdtdJC* t: 111111 Attucilnzeitt 3). 

1 5 .  Spccc'ticatisn of state comn~ission powers (Section 13.3). 

*:'hi, >,cictior~ ;!llows i t  state conunission to  recommend to the FCC tl-rac Qcvest's 27 1 

i k i : l i ~ i > f j t > '  be revoked in the event Q\vlest reaches the annual cap. As it does not uild lir any 

) ~ 1 4 k 1 q . ~ f ~  f^{mill~issio~~ do not already have, Antonuk eliminates this provision as i t  nligttr hr: 

~.iknc;trtreif to Iimi t a comn~ission"~ authosi~y to respond to circumstances that ma) 31-iic 

arl!cr rh;ia i n  the QPAP. 
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C~mta~sslion pre8ixninars finding: Tire Cnlk~n~tission uprdcet.tic tvitf? 32~Z~%t'i&$kx% 

resoliu tion. 

E. Issue deferred to QPAP from Final Report crrr Chrcl,li-t ttrrrt 3 ; L:, :~~tr~. tf t t l l~-  ' 
Loops 

Qwest's delays in making these loops n~crilable and the i r ~ ~ p r ~ ~ i ~  tat! t ' t t txtp~iTt tr~y? t r L  t j i t  

following conclusiol~ irr the Cornmist;ion's prcIirl~irtar;i, t'ep~1t.r: 

In its comments, Qwest argues that it is  unneccs\ar?; crt.rrir~Clair ttrfrrt/trciit#t t~~htc:l-c~i 

services in QPAP because of the special requc;st prnctqs\ I ShrS3r ,rkc,cctj, trppx'0$-~3 i.rj Et;. 

facilitator. The Comrnissio~~'~ final repcrrr finds: 

/i]t i s  clecirjj-0171 n~c~nx SO~WCC~.S. I J ~  Q,t-c*~t h r i , ~  ~f t t l sd t '  f r t t 3 a ~ t e r r c g i ~ ~ ~  df r r f ix r  i m  r ; 3 + ~ ~ r * ~ ; j ~  fi- :":.i 

yi-o~~isiorti?zg of  ~c~lzolcscrl~ sct-\+irc atrrf tct-hni~td ,$r#pptrh-f mr- f"l&'f  ' t i  kr~Ec:;ii~ 
ordering ncti litics iiicl rrdi~ig f i~r rhc .  sl~cr(fi- ti;lii:;ls t PF S i ~ i i e '  trc*li 4 rjf* &; tyaFtr:r : t i r  , - - s  

cwlccJr.tl \\.as over- rhr tiltre it iq?pifcf~;~ it3 l t( tw illtki3i fur cicLrtc  r b r  ttr?~o'ij;'dtcsc: re-+ r, 13.4  i n 1  

Dc p~-o\~isioned citzdpi.o\~i.~iot~~~CI C(J?TCT~I,V I ~ V  QJ:'~~<\.F ~ ~ r r t f  ~ i ~ r j  j l v ~ l ;  irWt. rrFjjfrti : g t f i i  r 
' i 

1 7 ~ 1 7 ~  011 ~oi?zl7etitio~1, C S ~ C C ~ C I I I ~  I IZLI  r*c'jt / ipt'f i l l~tr t - t - ; ) r ~ ~ ~ $ t ~ / ~ ~ ' r P  :$'I 6~1:~/; tr* t ~n:,f~tttz+~ I, 

I I , ~ ~ c ' / I  Y I I C I ~  nzo1.e likely to DC ae*tj~r~ rr icfrr  rt .e'i~.~trtti;t*tJ~>r*~crra# 36s =Zif t~#i: . i l~;p  TIC^ . t  

pr-oditct or- sc>i-vicc is ~~ct'l-d~l~alof?c~ii tirrll jwter r$' rhe p a p ~ f r * ~ ~ f ; g f t r  it~:~\ri.,.:;;?-: : i t .  b r  r i - i . d  

meutls iir rlze QPAP.fi1r ~nonirtzrirrg /rr!-l; > / * I B L ~ ! ~ <  I! iftbrf :+fi.t+-~tl., f ! t k . r  4 i + ~ r : p g t p  t , E l  t b i  ,t _ , 
t t * i r h  Q\vest thnt tllc prr~c~clrire,~ (fi*ftiiltbti iri E y f t i h i ~  1: fjr:;? ti:t+ $I ;\ f ' j  f;qr * - ; : F r : ;  2 

~ p f ~ k i l  FfC(liCSt pIIQCES.7 go far ti-, n//~:%'itr'bittj; f d / i ~  b i i l w ~ t ~ ~ g f r r f ' t  i3'3.FIf 3") r f  i z ;  r p :,;In, 

impact q f provisioning in tlrc rcrsc7 qf ir!f;l.tydtiirrrrly ~ i d t ~ i  C C ~ Y  t "?+,!,I1 f d i  tishlzf~;f~:i. CCL r* 

cofzslrqlierzcc o f the  CLEC Fomt~? Itckl' Jrnrurit:~ 9, 20@,", phYtrarev> c't~tu a s i ~ ~ F . i f ' ; i  :+* 
disc-rrss ar~iZ 17711k~ ~~OI?OSNI .S  cotlr*enfi~t,y J>IY)T<.,TZI~+ t r l t  j tatx*.  Q $ i b p s  5 f <ii:rJ ,<.=~ir;jif ~ ' h  t7 t a 

can itnprm-r ~rcracrint?. The Cor?ij?ri.$ sim cft:fid~-.~ j7*rtf l  8 , i t  j %t#  2 t+  r * j  f @ ~ :  $ t  *;t-* ;a9 t jdt  , f; 
rhe OUTt..i)fllC of rl7osc discrw.sir)rr,~. 
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The Cornmissisan invites cornnlents on what it might do t e ~  &s'lrciiitair XielZ~~r 

flmteractiow between companies and therefore competition nvcr the Irmg~erx?~ ia 

Montana. lf the Comaprission should develop art espcdif~d camplz~int yrreednr~ To 

resolve wholesale service disputes, what might il laok like? 'IF the Cl+rrnxwds;.sr'43fi 

sponsors meetings, perhaps n~odelerl on l1t.e CLEC Farum xvttere g?:nrties csn R i ~ x r k ~  

issues and possibly resolve them prior to going ta it ra~rtpIi~in$ tns disptzte pran.ess= 

ahoulld the!; be, for example, amual or quar6tfrf_t.? How tort@. w.itr$lr% Ztrir, me+f So f : ~  

on e,g., one year after Qwest receives 271 nppmvul, rtr %\so yrxrm? 

The Comnission has reviewed the QPAP language i t r  tJte current 1 f if~Clfe2 t t cr ~ii,'r?'s a?t.3kc+. 

the following preliminary findings. 

Section ? , I .  1 : This provision should be modified uo rcfrccr tlia kincfir~; th,~t *fret 2 f~r'i>'v~~ietis~~ '.s $1: 
he paid by Qwest into an interest-bearing escrosv ~lccount ha$ rip by I;fit~c\k til~&# %bit; kXl?k~t~lr~,a 

Special Fund monies, and will not be paid ta !$IE xt:ttc gent?r:rt f~:rri~d, Eqo:cv> keci!, tile C r l i t ~ ~ _ ~ t f k u t \ i ~  

will determine whether the money in tile Special1 Futlci c~ct~:rl\ the :~~tt~i,h~:ti ~ 7 %  $wrr;e_t- $kw 

Comrrlissiorl expects to spend to perfom1 its QPAP-rtli:ttod i \ c t i ~ f f i ~ % ,  if t f r e ~ ~  ~3 ;13k r 8 $ @ t % i l i I  tih 

excess of what the Conmission detern~ines il; ncccssar:, r2rc Cr%tnrrti%tic~ti t t  ill a[ircr.$ U;tla.~~ut: -i,- h i  

i ~ s  disposition. (The Corn~l?iss~on's direction tvil2 hc tn d c p t ~ % a ~  iiZw esiceu~r 5t.1 iEh$ u$,t!-c: ;zl.~~i'lzr:t;liJ 

fund. ) 

Section 7.5: Everything after thc firs1 selrtcnrt. siio~titi 1%~: riit.lctct;l~ "ffac k t , $  rti rirh:~riI rcbcr i -- 
to tile circumstance that ttqouid ~ ~ c u r  if the Conlnri$i;jr)n was 3tktlt%tt!rkiy an,ii"rt~ i* i  ~Bt1t:,~r t i ~ ~  .r ?'id 

of Tier 2 payments. 

Section 10.3: Delete this proizision entirely. The scnpe ctf i7rc t '~- t r?t lx t t f i  i f 6 9  i t *  . ~ ~ + ~ $ r ~ ! - ~ ~ + ~ - ~ t .  ~ 7 .  - 

Section 16. 

Section 1 1.3: Revise as follows: 



Sections 1 1.3.1 and 1 1.3.2: These provisions %!~r>utd IW rLct ist:cf f i t  rctleil @ir. cs=rr*r,.rr; 

circunistances where this Commission tvill be acting on it\ uli\;rt :rt i t $  QP-i,P t~wr . - :$~ f  

nctisities, rather thnn pruticipating in n niuitisttltt' cffdrt. 

Section 132: This provisiori shouId s ~ i ~ t t t  ff-rrtt ttlc QPAV ivill k viteiql~ir" rltt fht- datc 

Qwest receives section 37 I nppmvnl frnrit the FCC aitr &Tttt'rr:\n;r, 

The Commission requests participants to rc"t.ict$. clnsc!: [kc Ifuirgtraa:~: ar. attc t E 'f~'Sxr! ($Ti'. 

well as any language changes reca~i~n~endeci by the Cottlrniwics~a iat fhr\ t'rptrf- 12,~tthc-~fs,ttriz 

should inclucle in their comrnents an this repo1.t ; ~ n y  OOIIE~J'RIC they c 3% %l~ct$acl" brc 

language confor~ns to this Cornmission's findings, arrrl pluy#?>tt \ukr,t'rtrrtw f:t!~grx,l;:,rd u~fwre 

appropsi ate. 
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1. BACBCGROeTEaD 

1. The Telecomrnunicat ions ACE 0Qf h9Qr:. ? : ~ t  ;3-:*:!+:-; : i 

.-' 
L , l U %  s i  r foster competition in local telephoiie mai-.L-b=*f-* *,*. L$$' -  i L L * ! U ?  * >  

existing monopoly holders- - incambent Iscoi ', c?x?har?{?+v: i :  : ; *' :. -" 

(ILEC~) - -are not naturally inclined "t ob&ica@c;., e';.,:irr- 

' 5  positions by helping their competitors, kF", ;qz-t: ?,-,-.: , - - J a -  - 1  - p ~ L  

variety of incentives and enforcement mechaiii~xm:: - . $  L -  ? & = *  , . C . t  , 



- -  -- ez~d. One of the foremost incentives is the pr1~misr ti~~: 3.z ,,L~,. 

w i 3 . 1  be allowed to offer in-region, i n t e - ~  T ~ 7  S E I - ' ; ~ C + ~  A. -. --rri- t *Ail  .$ 

distsa~?ce) upon provillg either: a )  i has errrewed i rz tu  i i l i  

in~ercol~nection agreement with a cornpet ing facilities-based <:F~ES 

< L ,  & u 

t3r 12) it offers a standing Statement of GisneraIl>+ & ~ ~ a ~ ~ . a z i e  

T e r ~ n s  and. Conditions (SGAT) that fulfills the fatis-teen :,:hc?=;h:!:s? 

irxerns set forth in § 2 7 i ( c )  ( 2 )  ( B )  of the Act.: 

2. Even after the ILEC demonstlrat~es ta the Feder-ct; 

Communications Commission (FCC) that j. t meets t- hesir;? 

requi;renients, the FCC must also agree tha t  p r c s v i s i ~ n  at :isn%> 

dista~lce service is in the pxblic interest . '  'The PZt" requi~es A 

p l a n  fox identifying and penalizing any z$;itr I -cornpet ; t t -:+a 

behavior that may take p lace  after the XLEC hax entered tile bamq 

distance market. The Act directs the  FCC It0 ccrrcct* a i?,:ep ,. P'% E,:: 

behavior that subsequently falls shor t  of t9re A c t ' s  5 Z ' ? B  

requirements, ej. ther by issuing an order-, impas irig a pi.xzi& P r l* a:' 

revolzing the right to provide long distance sexW$ice," -qh , - , 3 

cisrrective action implies ongoing monitoring of ILE:": txk-,,:a::s-2~. 

eiehe~ by a federal or s t a t e  conimissian or k:y T E : ~  :,l,E?"s 

competition. However, in other states' 5 274. px-sceedi ztgs:.,, 

the local monopolists is such that they v.totlld ha-.r% ~.:e:"r fcci:.r,t L":.: * - 7,;,s : ,,% 
access K O  their networks against would-be carnpet i tursp '  . 

- 47  USC S F  2 7 1  (c) (I), (cj ( 2 )  ( 3 1  (lt.361 . 



parties have e,:pressed conce.,-n wi?+FG y;%e ti.$ffez:it:sgi:i;::+. 

7 ,  . .&., monitoring. ' I n  response, the  A ieMI-iyi; ;>e ,g.~.~:cL~~.:2e7~-: .- -- .. .- 

I L E C s  to provide detailed p~1.yf~hs&m;$ ~ $ ~ g S : ~ ~ < ~ g . e ~ ' f ; , ~ ; ~  E ; .  .. -. .e--.:-L*.--- . , ,.. . .A 3.. +, .. 

that the market is "ir~.-eve~s~.bIp" S ~ B Y  . 2 ?:::%-$;71+% - 5 i, b. ~ f > .  (3.$-!;$ 

& g+,:,: :2 - . assure that wholesale p e x f o ~ ~ a n c e  G Q ~ Z   it; ~ , $ t ~ [ ~ g k ~ ; p j ~ $ b , ~ ~ ~  +" . -zq.z6 % ;. i 

i,. c. considers the presence of a Pestc;:ci:%::ce g+,i;,qi g;;~-ay;~s.? ~ , , c ~  :?.k 

- .  that contains self-e;.;ectrcing pena;tk.b:$ ;:;-,. ;bt:i2.i:q-z7,=i+-s ... ... -iteu..-. ?:;% . . .a;:>,::, .- ...: - 

discriminatory wh_olesale sex;.;v$,ce 3:s wpp+.ts*r sz,.s:.. .& +.: i ,* .+ !p i . _... . ;. .. ,. 2-k - , +. ,, _ i.ri.. ... -..- . ,. - 

~. ILEC'  s market is irrev%rsibiy .open ae%d . * z:'? ; ~ ; ~ ~ ~ s ~ ~ , ~ ~ ~ ~ - ~ + . . ~ ~  -, .. 

consistent with t h e  pub1 ic j L ~ ~ t $ i , " & ~ ~  y~~k~~.y+:@.$,:~~:;, 
'" 

3 . The FCC hag g i r;:, ~Z3.g:. 1- $Y - ., .;:~:fi.::*-- - F: . - ,+ . - . I+ c; ~:r.,i~ :,, " 

- .  . 
-4 k.,e QQC"3.g. $; ;?& j,.s $-!.!,& 2 f F";<s, %&$ about the mechanics of &PAP. - 

not be the single mecfzanism ti> am&.;-& ,:&3i%j,sigg 

behavior by t h e  ILECs, ' 0 0 " " e ~  k i b~t*? -,>,;kI: ', -Lb k%: i 7  < r,e, $1 as :i,c&fic ," $$?.;;+%- $- . $ ~ , ~ ~ . $ ~  

rnec ban i sms and pr i va t e i 

in e i\Iacter c~f 
~ u r i i o r i z a t  io;r ii i~de;.  Srst:i or; 
Region In t erLA?ii Sez-~..i ce i ;, 
Order, CC Docket 9 2 - 2 9 5 ,  at f 
O r d e r )  . 

" I n  the pa t re l -  05 &-~~%$$;&:j::%;; 
* * 

271 of the C o m m u n i c a t i a : ~  Ar:: :< 

9 7 - 2 0 8 ,  at $ 36  i3ec 
( "Floreover , the 3epar i -m~ni  
demonstrate tha t  the Lse 
had npt instituted pel. 
perf oznance i n  the deliver? 

'' Id. $ 4 3 0 .  



; 5 ?* ? z-+ : -2 bolster the ILECs' incentive to conply t i i t i s  the  .iLtt.- r -  

in mind, the FCC has defined some gezer-,:? < ~ 4 i ~ ~ r ~ - F 4 ~ * - . * * " - ~ - ~ -  . - . , a : 2 4 L . % - ~ -  " -  - -  

which a PAP should adhere: 

potential liability that pr--=svi.des 3ft:8+-c-i -*+;G- I i a $P'.# % Cd s. -%z5 -- 
significant incentive to comply .tb.:i tk ~!;IF d e s ;  2;;-:ii a?,$ 

performance standards; 

* A reasonable structure chat 1% c ~ ~ : E L . : , : z ~ ~ ~ ? ~ ; ~  . p if$ -~q+.+- * \  .? .,* , I 

sanction poor perf orrnazzce w1:e~ ~t Ct;r~~2il,),.,"; : 

A self -execut ing mechanis~ r l ~ a k  :$cw,;; E*?: it: px-:f-  2 ?I?- 

open unreasonably to 1ik iga t ia -n  and npl~p".c~ h ; a!-,:!, 

* Reasonable assurances tai%?; ekhy 2 " s i ~  2 ~ ? - ~ 2 . !  .?J%' 7 ,% : .= 
v - 

accurate . i0 

Plan] meets these f ive reglrlz.emencz;. *:&.": . e v-IY:~: s~:.: 

,. .. " * 

5 .  F i r s t ,  ~ ~ ~ ~ ~ . t "  s3ATt^LWi , F.?-..: . ..% 

*L " payments is $100 million. t.ff AS f ~ ~ ~ ~ + ~  ~.5.Tyr7.,~,-..9-2= *a t, i . .Yi l  x . / i I ~ , + . ~ . . ~ t ~ I , : ~  .a*L + % ., :: +. : ..,a: 

" ,  

&a>;s ,if+ Qwest's annual local services rever?:ETB$2.,.''' "'"' ' 

I d .  

li figure is based i ~ n  :he -'--' a 
Informaticn System (ARMZSi data. 



the same proport ion as New Y g r k  ' g , rs;;aa ' _. z-;:s ., : y ~ ~ ~ j ~ ~ ~  . g $ . : g ~  i3 22 , -. . 

- - 
8 ,  approved plans. -- Fur-herm~se, many psaal: i,c;a, st;:--$ 352 ~b ; !?  

. , priority compensatory p a p ~ ~ l t  s ; . T E E ~  ;sfli$ i * 2.. *.; . . "fi~i;; .&:F r,C.:5:;L..r " 2 1:. .>. : ". i z *i 

for compromising the integrity of p$,%--; I. ..., e L  A -.r,; :(. Tz :%,L~F, *A,% L. ..%*,. d2z,5*::,-q F-: G >A ,<> 4:. s. ;. . - 

all. 

6 .  Second, the Cp3.J is h;LIi,lc, 0s dieg,:ii;F+ <,: ~.+, S~,.J-~;~~;:..+.,,. ,F <. $. *., ::!: L., I.:c; :.?:+? 

Indicator Definitions i PLDs G ~ . . ~ d  ii -. +- c ;. = Y- A, bi-.etr :$.& ... ';.' .. , &. $ - ,i2 , .- ,:{ .. , 
* .  

< 5% +. . . " ::'$~ ,-.. ,. - - 

J>tz5$: ui&e,-".i ,.ti 1.+:7 disaggregation requirements, *,#. . .#.. 2- i L ~ +  .d 2: ,& *, s :a tz. <.- ;, <?,.. ,.- i+ -i i.E .,+ r.9,E: -. ; .> .+.." i. 7,.3:.3t-.cq -. q;,.:k 

- ,  performance 1 eve 1 s . The s t , r ~ ~ ~ ~ ~ ~ ~ , ~ ~ ~  2 : - ~ ~ ~ ; 3 1 ~ ~ c ~ ; ~ ~ - g  a g::c!; 2:. j; :%.+.., ,: *-.. -.<?.+. -.-:G ,:J +' !&;, .< ,-;-,A. .. LC,: 

process for establ ishix-ig apprapriate p<:~G$:;~~:~6;~~:+,~+2 $ ? ~ ~ ~ . z : : z z ~ + A . . - ~ , , ~ ; ~ ~ i  *..,: ?... .- .... .. . 

The Regional Oversight ~ ~ n ; ~ 5 , $ ~ , ~ ~ ~ ~ ~ ~ ~ ~  ,, A .c.@-%A. ; + . . + . . j K ~ 4 : "  x:::,.2. ,b!',Lx p::;& , t;?:$ 

PIDs were designed f u l f i ' , i s  u ~ : i , s  ~ + ~ $ g ~ t ~ . : , ~ ~ ~ ~ ,  

9 +c 7. Third, the P l a n  e~Eaj,~, 

these PIDs . The PI& rv-i 1 2  ~ : ~ ~ g i i w ~ : y ~ s ; ~ e $  a 

appropriate . The mode of cspq>ar d ~ $ ~ , . i ;  ha? s~ga:e ;;;$kg 

l?n the Matter cf 
Bell Telephone Company, 
d / b / a  Southwestern Bell &c;zc~ rise a;rccr. 
Docket 0 0 - 6 5 ,  at n .  1235 {June 3 0 ,  ; : Q ~ > Q ;  

13 

capped a t  5 5 , 0 0 0  per measure  azd has a 
escalated penalties. 

14 Beil Atlantic New ?ark 3 t d ~ z  re: "e;, 

i 5 

* .  state Pubiic ; ; t - i l i t i ~ ~  C O ; T ~ G ~ S ~ ; . Z ; ~ ~  i~: :&gew.: _ I,i &a 



the statistical analysis used ia (.;~cfiey i::..:i:-+. . ~ . .  .?,.x %.i. LL c .= I ~:: 2. 

Z-test) with the simplicity of w s t a ~ ~ - a n f 3 - c c t ~ g ~ w ~ ~ p  ~ a ~ ~ ~ ; ;  $*;- 

some higher priority FIDs. ~so~kz mecjranismg ;<; ,t,k a s f ; ~ . ; 5 g - ~ ~ . ; + ~ . r ~  

detect non- compi iant perf ormallce and k:rrP hg41i%tfk:i>:r 

light. 

p. 8 .  Fourth,  when t h e  nr&e 3 a 

(Nest  ' s performance has Ealien b e l ~ i q  g ig.kxer 

payments will escalate wirh th.2 ne,.g:U1er. 1:E 

severj-ty and the d ~ . ~ - ; f t  i e ~  of ~ : ~ z f $ ~  g ; y j ~ $ ~ P  i,;$.;T,l:cy$? I 

the Pian provides fo r  an Inda.rse17sBfig2- b g:Tcfzk~ 

t . 4 * . ~  : ' dispu.te resolutioil process, * ~ i ~ . ~ . t t : : ?  L .h a. i r -..- $..= ,A;. " t.7 ..ii+:.pg. :&..T, .;.I 

Finally , the Plan out 1 ines a scr@gra.jwq . ~z,~;-;m;pan,j;~ 1. +$?;&. 

.J :$, 2: 2 $ ~ r g ~ c & ~ ; ;  2,: ,$, ?#p;:; j: y ;;$ the parties do not b r i n g  Exi4*.* 

one another. 

9. 

Commission-initiated audits. 

. CLECs to reques t  access to Tau cJat.3. .'~c;,~:,i fi @c:tl.i n - 2, ~ . c ~ : @ ~ - ; . ~ ~ 5  

actively to pa.rticipa"e eiu?; <iasicr; :; ri$ $,..$:$ 

on Qwest's ab j . l i cy  ' i r3-~i3a~et .+a~P': ,*  L, -.- M + . a , . =  *d t . 2  



* . changed aspects of the system and psot:et:%Pz r:: . h , z '  

audits. 

1 0  , ~~~~~d these f ive ri3q~li.rsineng 1'5 ,, ti;?: p-(:;2 t3f;2;:L$$t2.;j~2i3,c$ 

significant discretion to t h e  st,ari;s. A f i . 9 4 :  6 f t l f i " , & % . k ~  5 8  rr.;+.--" ,% 5 :%a ,,t:; 

state's plan be flexible enough Lo a d a ~ t  ".c ~E3,-,5~.93 : :j;g 

telecommunications industry, as w e L f .  as :.he : z:.li S J L ~ ; F ~  
(. I I 

" -  b 

fact, the FCC has said that "p l ans  wary Ir: :!re:r  

and weaknesses, and there is na ozc li~:,;ty t-2 bt-~-,:;;9~- tb.:"z 

assurance. " l7 The FCC has s ta ted  th;atp:~i~i??i. $lri.i:;i 4 -z Z ! I: 

\\zone of reasonableness. "I' 

11. The CPAP f a l l s  $el1 i;tt:: tim: 

reas~nableness.~ The Plan ksriilds tiport, kktt? :ti~i+p 2 : ;  j 

plans and adds to this fonn&ti.~.3,bin :s$.x i.tzkf:~;#:g~ ~:3:;.~$~3-1 ,::?: 

Commission, counsel for t h e  C ~ m f i i i ~ f % j r t > x ? .  d, 4 . 7  a. 

d.L :, research assistant, and a l l  intera%4ta,Li fsti1icf. i*-+: 2 f t ,?: 

included approximately 2 0 neest ings w I t. 81 , : $3.) : c- ;P r ,z ~3 $ 

approximately 3 5  substantive f i 3  L:k:?:: * & : i r - k  i r, ; i",:k "t ; fz' , 

Commission considered inpuc trot21 @%6 2:44t2 e ! e"? - ! t  a . .s:;: 1 %8-.-.g q t  r -.4c 

performance plan effort. T h i s  Ox.rfer i~ ?,he c h - *  . , m  : d d  * $ c .  * q - r ~ c  l - i J  s nfc- - 

- 
' 5 1 c i .  at 'l 4 3 n .  

'' SBC Texas Order at f 5 2 3 .  

IB Id. 



work. Attachment A contains ~ i r ; ~ s ~ : ~  2 : ~ :  i<$l:: . 

language. 

- 12. Pursuant to S E G ~ . S  ior; 24-d f .:.;-a , 

submitted a eompl i ante f ?, ir;g [ g;q:eaz >r:;?-,-iar~&s ::;?,&,$ $.:~~,~i,'~ 

contains proposed language fa%- Cp&$. 

..- 

Comments j ; Q w f s s t  , gee &&$e~z <?s".gp~i.f::$;; ... *,. bi j  .. ;,..%" 11:: 

' -" Recommendaticn of the 9peg;w. A, B$;z 

Assurance plan f Q&:@sg c:;3gfzg+:%$;;$) ; 

Comments on the Final ~ ~ ~ g . ~ ~ s t  

Address i.ng Qwe se ' s Pa- f $,*"'cia ,-. ..b in ;-.;&:41::6 ,:*$.$;, !, &;??if, :-  

and Time Warner Telecam 9 2  

Colorado , L,LC . sad y$m2 ' ; l j n - . .w- ; - r * ,  + i;t.,;,.= 'y"i- & .,'.. r k ,..~i,-~+-~ ,. ,., #:"&v'.>. 

R s p o r t  R,eco6qaeadi-a i ~312 a Xi2 

Comments) . 13s Jt i ly  3 2 ,  ,,*...,, ,pi rj ti i ,...... L,. . i.;r:B i-fi&%$y ,f$ .i. !& .f. :,' 



see Qwest's Filing of CPAP Pr:rformnnse :;;eastil"e~ :;*r':'" 

.sc& t - i ;  -,., get, :2.-d1',t"-:-," N e w  PIDs). AT&T also filed ccsr~;i.,e~ts or; :he ---.*- -'"- 

Comments On Disputed Perf ~~-ma;?c.e E.Iet~s:l: ~ 3 i . g : ~ e  ;Z~::-EF~; 

, - ' '~~-~;.-  f ,.. #3 *.?- - Proposed New PIDs} . Declsiort  , * , .? , . I ~ : ; t  .t: -; 

supplemental- comments on select CPAF ropici:, +- Z, ,VE;, p:-41;1a - r-.ke ' . i ,. 
comments were filed by AT&T, see ATCTcs .%.$5=t.jc~!:e~ 

.-, Regarding Colorado' s Performance Assurance F t ci;: ~3bl.0 :L 

Covad, see Covad Comrnunicat ions t"sn:pariy* s 4',,t:ir: E c n ~ t ~ t i *  ;i l 
r L  

-.% on the Final Report and xecL~~k~e:~3.r:f t i a::; ~;i%;---+ .:" ...- .e $+ -- ;*%- 5 Y, 

Corporation' s Supplemental Cort~rsr-at s F : e - ; ~ ; ~ ~ ~ ~ ~ c ~ - g  G + ; - f <  >-i-; y - ~ ~ l e  

Assurance Plan ( Q w e s  t S~p-pPe,~je:~t;.ij ~ ~ ~ ~ ~ ~ ~ ; ; : ; ; ~ : i  ; anx$, 

." *a *., & ;;[ (4 ,$. c. &LL+ d&- *; %. WorldCom' s Suppl.emental (I'ommenr s (::::1 t - " w  ::+! z , ,- .k -':,; .?I ;L 

the Special Master ad&cssi12g QWi%&g 6 P"~L.v.F-*. ,. *.. .,, ..,. tA:-:~t v.. T * ,  A b ,-.i;; ,., .:- 

(WorldCorn SuppIementaI C~mer;ki ;)* ~ - h  ;k z;, i;i,grl:l,tk 2: 

xesalut-ons of the i ssues  raised by ghp ~i.~y+;,+ L+e, rjl-1 c i.sj;i. 5 '.I... .. ' +:.,, b L. :*:,*,- %,,. j,,. 5 a ,., i: .a t ; cl k 

rounds of comments. 

13 . Thi s Oxde r is t.~~ot t;c~z~p.zb 2 F>.G .t:,cr< pj.;,~:. 

hortatory. If Qwest in~piame.nt, s e tie c:$~;$,$i 

attached recommended SGAT langkzage .d--- ; b , f ~ ~ ~  d9gcgi7;;fkr,p 

. . .: '1 7 w4rb ,-+ ,* r.*7t.i2?:!,:l!~g .. et,i cc cnnditions have been net - -  L , .  ,,.,,,,-,~:.,71..,,., 

that it recommend to the FCC re kia A. Q a$,ay.. t :, ,;,, c.i ,. ;b. $;. $? Z'L 

distance market is consis+;amt ' p;i2g: 

requiren-tent of 42 U . S . C .  3 27'L!d) 42i f ~ f  i.... .. F L  .: . *. .... &.,.A i c~,-. 

r. , i c i .  Qwest declines to adopt t i l d s  vgjraJ,f*ry'; <;>f ~ $ 1 5  <;g>$& A -- ,<, d.'?; ,j: .: 



-. $:: ..- w. ,.... e .  this Commission to w i t h h r s l d  a g, :::- <-,: Li  3rG.. +2!l-<,,::.,a, !:. : .:: 2- 5; 7; 

Covad, WorldCorti an& AT&T arms E J t a t  k h s  &%&&&%&e~%5&~3 -, 

remedies must take ef$e~t b&fak& I & %  %@@&Eves $$ 2F.% 
approval. These pas$&ss ~ X a i w  h a ,  &%G&%BB 

seqluirements are impoe@d an QweaC *sf& $ 33% P& &k& W G ~ , .  %.&P 

penalties are justif&ed ragasdf%es a h  g h ~  $ 39% &$%$%%&~a%id34"? i  

status. They maintain that, &&&a2 khk Aciffca&%$~*e& OE %&it8 

CPAP, mest will na1: pxfsvid&  ha n~fi- tki ,s~$iki~&t~$:;-y  g @ ~ - r 5 t ; ~  
to which the CLBCs axe &fi&BkXs.5, Ce~ylt&d $+a%%%e?~2& BE l - 3 i 
WorldCum Comments &r&ae3a&ne 2% &k 4-g: ,&T&;i$ e&#a%&$x$a a@ % ;= 

12; Qaolest Pr6posed C P M  $GAY $ $4, $,, P&n&J Eept>rF emd 
Reeommendatian at 2 ,  

1. rtecisisn 

i; a. """.'.4 ?<. k.; . T'b2e c;,>;zffwra ;h .m'e  2,Pv.:: <> +,. . $+; 

e nt er ing the i n exTgir,T&. I a$.$%% 8% $$c+s kg;& %-u$:.i!$$;. l:$k;g ;:+;c, 

comply with S 2 7 1  of "i:..ca A c t ,  *,A,.. r+,H+.i.?t,;~,d ,ea.~,+t:.,:,,, +., !.,.II.-~~.J;..E; I;,. . . 

19 kltboagh under ij 'il$:::i 5 2 '2  ; .; f:! ; , 
mPasures against West a2bt:r 5 2 +kpgyi:vti%,~.z9 ,;. ,, 
ILEcfs behaT;ior tinat:  6 ~ ~ e q ~ ~ ~  C . ~ L  .I -.:+p?. -ii e u ; , .  ->-%?.. *'.f r ii '+ .. .+:i;% a .  : .- 



have implemented the paptent  mer;i.t+ni 2:n-ir- br!: f: ? 

*t ' .*%*> $ ; . i n  !,,, *. grants Qwest "this aggx-oval, .( i( .+ , , : A; .~ +.* .-. .- .- ,. ;i + c;g;,.;,:, - *-. - .+- - I ': :: ?+, 

Q w e s t  m t ; s t  make will be ghe p a ~ ~ g , ~ ~ $ . ~  3 : E,R\? 

month' s perf ormance af t-x- 5 27 1. gtgJcif- p . t ; r  - .A+ . -  x., .k%-i .  ' 2. ' 5 - iZf ,M e?-,,%+.p t,, ,..s2 % ,=." --:>, 7Lq +-.-: a!,,7 :: ? ,  :"..,A : z 

" 9 system glitches a11d p,~c;ce&$,.g&f dtdi%:8ii2, & ~ ~ : & , ~ ~ ~ :  b+i:ii+$:,?-. 

2 7 1  approval i m p ~ e i n a m ~ ~  ax hii JI +&? .uc; ,*. -: 3 % ~ ~  -;$;: ;, ,,. . .i. k: j.5 % f gs, 

penalty levels, ~h~ rcparts q .,+ W . Z  a, ,& -Z . , .  %%+& , . r ti.% < jt'7: 6c ".. ,!* --. 
! 

pat-tern of j-LEC J , g? ~ ~ ; ~ 9 ~ & . 3 1 ~ 2 g ; r G j i ~ ; : ~ ( ~ , f < y ,  
i 

penalties. Thi ~ o a ~ i  g s  ~;.Q:I y ~ ~ ~ > . g % ~ g ~ : ~ g  .. 8 .;% , :G.'.Z. a i..+.r ..:.:q$j;sl, ._, . . .v..!$;: s. . . * %..i, .::. 

f o r t h  in Atgac;;clmPnc a, 3 0  dB=+:n. ,+ gs ff:vh- k + .>&i pi-- 3k $$& 

.. .. ) Tb2 first report $ 3  . .... ,4*h;.. -ir;: t $ ' ; ~  i.,&~:,;; 

month aftex- t h a t .  f;i:gest a g ~ $ . ~ ~ ~ c ~  .tkrH;3;. 



. < ' b  

Monitoring and Reporting Systez. i* luc i  
" w., . - i - , < - ..?, z * y ~ , ~ - f  i*t;<-:- 

, . 4 - , , . r I s . , ."  r 4 e % s : - - y m :  ,-,. P" need not include  he new Ferfcrrnanca I . ~ ; I . ~ , ~ ~ *  ,-L L ,, sz-+ L =-- % s c  

(PIDs) that the Commission adds iil ?,his &*L$$r:-, \:-.;? lq-+iex . : - - J > - -  L L , ~  s r c . ~ -  

Order fully to implement the n e w  2x2s c;.cnta:xe3 iG ' . '"- A <  =-% - 

B. Issue 2 

Coxrad! maintains that, regardlas~ 0% wltik@kb&~  he @e-aai.k%i @i;s 

are implemented p r i o r  t o  $2 271 approval, whan k b @  pf&& g@&s 
i n t o  effect poet-271, the ga;snaiey X Q V C ~ ~  ehabzid &e 
ratcheted up ta reflect hist~rfcal psar par$am&fice, d ? ~ ~ 2 4 8  

Comments at 3 .  

I. Decision 

calculated based on a "clean- s?&!:T~. " p Z - j ~ r  5 'I," t::zf-t . L ; : 4 1 a . ~ $ ; a - t w  

* I will not be used to step up penast;ez:, 

As stated abc.,,*a, pyiay t:s :i 3' - ;L  

behavior will theorec i ca3 13"- be +gr:>g~~y~~~:\;& ;J:;C 

overlap in these ir,cent ivss , 4~ ,Y,. g..i; *. :L, t, ,z .,t,- ' J ,  +::Kt; -y Pz$: 

performance w i 1 , l  affect, the pc:i"na.hk:"b?s:a , ;  . s  



. * 
may be in flux during the pre-271 rsportiri'3 F;4?>r-zo;T RT'.,+~~~:A:;~. ... -. 

CPAP w i l l  begin with a "clean-slatet' aECer- f ,'+; & 2 : ; 7 ~ Z : " z ;  * L . 

'&JorbdCom requests that repozta pradutcw3 hs@$aze $ ;E71k 

approval be distributed to all r&T@vaszr jp&r%fis.$ f&$B@9 %&&& 

being available only to the Comissioim @ @ s $ d C ~  C~3@ae~t it-e 
Attachment A at 6; Fina l  Repar% awd Racsamwrroada~Son a& '2, 

i. Decision 

& .  - 
Repout s  generated prior g.0 $ :-'> ti .3,gt~:6-r3: *-; % ;  3-F 

distributed to a l l  re le-~ant ;  pal-t ; ies ants "ra T-.:*:.h, z :-L -- - -  A - A  ,-- 

- -  , 
the same distribution mechanism C h & t  t.;; f li ae ii;; eEf E:" 

2 .  Discussion 

a. ~ f ? ~  pr ,- 2 3 f e p a r g  ke2+q ~ ~ $ : k ;  $ e2$ ~ i , ~ i ~ , ; : 5 ! : * y ~  .I$ z!'::! l~~+~, $<$& 
_.. li 

its systems and pr-;;rcessezn arl.,d Kc;. , : ~ ~ $ . ~ : ; ~ ~ = ~ : ,  i~i::. 

f u t u r e  l i a b i l i t y .  Second, kkea &C,LL* **.,<... ,: *i la'. < c :: *' ."" w*  .* a .r;- di ?a %$, ,I** * .t & 

informat ion and t o  imp1 e m e r t t  . ,  , ciTket 

processes. Third, w i l l  &.,agitl g:.:[$ ~:qjc;;.~$*i;j,, I.-.% ~ ; j ; . ~ ~ "  

whether the parameters af the ~la.11. s-; , ; f~~~+~,~7$; ' : i f ; ,  $;;:%, 

the variance fact.t>ys, Ckf @ri;f,cgk,{ . 

v -. 
occurrence penztlty levels. $ :,X;CU.; 3 , , g 2  : . 4 ,  3 

extent that CLECs m a y  reg~tes  t c he zatri6rt. r -; L ~ < +  ' i L x e  6 ':'+?+ 4 -  



i i stops shor t  of the m i n i  -aildf r; process, Ezm:e?;l'er, ,$ z2 :i ,&;a ::: 2 7: ;;+? 

mini-audit, a CLEC is entitied ro  p.;t.sect Q>i;e$r L d : b i ~  ;rs ~ ~ L c ~ . % : z c $  - 

respond in t r r i t ing  to the ques t i i ans  r ; . ~  ~ s c h a l d ; ~ $ ~  a ;: c l = - *  .-... - ~ . ~ _ 1  . -; -* + ; r r  -. 
the CLEC, at Qwest's option. To the er;tc;"a :-ixa;.. r.i?ii3.: ,?:-G 

resolved, the issues may be raised a ~ < ~ ~ ~ . ; ~ ~ : a y L  :$L~i? %e~p; :>~ .  

before the penal t ies  k i c k  in. The sche&:r:e= --, f2ri"- rb? :3"t 3 :>.: I. 

prior to S 271 approval. 

WorldCom and AT&T em&iaef ZB Ch&E W@#t; * J pa;f~ .%cfp&% rh ' 
the plan is not "voSu~taxy,~" k Hk A@ ;?: d&ad&%%>fp 
enforcement mechanism far $ 291 carra,pX%dkn%# both $&fame end 
after S; 271 approval, $qes2deaa r=9am&atr~ Wtk&s&mfi&.YL A w E  5 ;  
ATaT Comments at 22, Qwe;r~%, am $ha o $ ~ @ P  $",&.r;Q. B&W#E@ 

thae: its volszntrav adagefan a& th& CP$k$ i .  E M $ & $  %b%a& 
will be considered during tba Q 372. &'$;sp~ou&X pm%-rae&&w 
thus implies that if: may cbauif:ia nss %a fap~3&a~%h, gh@ ic1$%&@ 
if it ceases to purswa t 27f &ppx~ub&X+ Q V B ~ E  ,C~%~&sn&g 
2; (Swesk Proposed CPAP SGRT $3 $i 2+%, ,  ABc$f-;; P d m d  & & # ~ 3 g ~ g ;  sz&$ 
Recommendation ae 3 -4 

1. Decision 

is only voluntary to t he  e;xrent: ~j?sy; ~u~.g;i,i~r;a ~d. 4 

voluntary, After @west reee~:r.e~ ; _. r ?;&+ :$p&~. w:;,~.~;:. 

become mandatory. 



2. Discussion 

i--.. I. a. Q w e s E  slludes t~ the *;.z~L-:,r;-tir:- ;;q?-,; .. - . 

CPAP in sections 1 a 1. a i d  ZF. 3 of z:?e pfL~i;tq/$%;+ >+:I ,?-:j:.k - - *  A 

Ultimately, Qiqest " s=bnisr;ion cf 2 : ; ~  cy'PA9 :$ ?FQ,;. , i ~ : - & g - ~  : 

however, this ~ ~ ~ ~ i ~ ~ i ~ ~  v?ill z ~ ~ Q " ~ ~ E ~  ~ ~ ~ e ~ c , ~  e3a+sT ,& A"d -+- a i w -  - 7  - G z *  *F%-ta 

as set forth in A t t a c h m e l l o  pgrjsr ts lan&in$ ",? <>~;~~;r:-r?i._'_'' *; 

s* ...,- recommendakion for 2 7 1  appz-avali ;:o cjm5e r&'c" . - .  5 * 7 C  kL. <-; ; -* ;:. 

this Commission' s strorzg e.=-icousagcz:r~an:;: c 5 ?,kt: CP;G 

claim that ?rope r mzaszr=a ts pre-;en:; ~ ; : ~ c Q ~ ;  i3; ~:z - 3; <'-'. fi 

component of the public inkeresr f % i ~ ~ i % t c ~ e n *  ZJE S 3 - ;  

;i kl>& ti-:> and in all successfuJ 7 agplf jf&e:~~-,;:t: - '- 

sewed as this preventive ae~sw-e .  k g  6 :; -1" I:: :L; x ; : : $..if ; : :: i* : 

Report and R e c a m m e n & t i a ~ ,  Q6*.*9se, ' @ p ::%t,;='? 3 &,a.;t:t:*-:h 

. I 

offer interLkTA -7,ser:zice a f re r  5 221 ~pr~e-" ,~"a:  - : 2 ; h :r 3 

iiw ,* - obligation to participate i ~kt-2 .AP",Flt;z ;t;;"::3.25 si;-- 

incentive to adhere to 5 271 r.ieqi:kzdank7;?-n~ +; j i :  ' :;;Ifdo * ? ; > I , % ;  :,u ;ir;: j 

b . Zipparerit 3.3-+ ~ ~ T Z F  : ire Trni,~? ; ,227 a &I:; q c  *p 

2 1 ael j. +qtla,ygi 

enccurages stere performari, 
never required EOC a 
mechanisms as a zond 
stated t h a t  t h e  fact 
enforcement mechanisms ua 
continue t o  meet i ~ s  sS,ct 
state's . . .  role to be C ) Z ~  

conclude that the svidence 
than that sllbmitted by che 
has conducted a r igorous  aaa 

- 7  -- Id. afl. 'f 429.  



pareicipation in the CPAP with adherence to 5 251 l-equLxerzezt-5 

but the two are simply not the same. Clearly, Qxesr is 

obligated to conform to 3 251 whether it is attempting to :a;:; 

S 271 approval or not and whether it is participatirtg i n  ~ k e  

CPAF or not. The differerice is in the m a r  a:ld 

enforcement mechanism. With the 3 271/C~Pt.P approach, Q - ~ j e s t i i s  

motivated by rewaxds and penalties. Outside of this sr;~-x+rC::~-e, 

Qwest is still obligated to adhere to the statute, + L C  - ~ ~ ~ L Z L Y Z  : Z ~ Z  

- "  pawty believes that Qwest is not compl5-ing with $ 2 5 2 ,  L I s  

f ree to complain to this Comniission via Cc~mraissior, G u l e  ' "21-3-  

61, to complain to the FCC, or to bring a laws:?it- ~t : :5~r 

antitrustz3 or another cause of action. In sum, if @,tea t: i::lics~s.;:> 

not to parsue § 271 approval, it is not obligated tz, i , r r a t i t uc f ;  

the CPAP. 

c. Qwest argues, in its su;pp~et;?.eartag ccrS'd~men%s. 

ehat this Commission does not have authori . ty to Lmpie~ucrr!- a 

self-executing set of remedies such as the CEXikF- Sk-s:h::t Ly 

speaking, this may be true . Nevexthel ess , txasec2 OIX expe ~-ieni:;& 

in Texas and New York, the CPAP can be analogized ts t h e  eek-ilig 

~f a consent decree. A consent decree might ~ 3 i a t a i i l  teiLil?:r 

outside the bounds of traditional fegaf remedies, : in 

exchange for settlement of a lawsuit, the parties agree ta a b i d e  

" Pace ,  G o l d w a s s e r  v .  Ameritech, 222 F.3d 3F3 i y t '  y::. ~$GL.L L , 



by those "extra-legal" terms. Here Qwest agrees tc include the 

PPAP in the SGAT - in essence a detailed arbitration end 

remedies clause - in exchange for long distance a u t t ~ o r i z a c i s n .  

Nmethefess, while Qwest' s arguments are compelling, I: will not 

ftlxther engage this debate. I reserve that analysis in the 

unlikely event that Qwest chooses to stop pursuing 5 2 7 2  

agpraval and the Commission decides to implement the CPAP 

anyway. 

33, I s s u e 5  

WorldCam and AT&T object to Qwest3s pr:opoual nut t c s  make 
Slier I penalty payments to CLEC until the Connaissian ha8 
8ppxoved an Intercomec tion Agreement between the. CLEC and 
mest which adopts the CPAR. They aay that CT;ECn shu'rf%d 
not be required to "opt-in" to the CPAP. FTarldCcran Comsala  
Attachment A at 5 ;  AT&T Comments at 17-18: mast Prap08ed 
CPAP SGAT 1 16.1; Final Report and Recommendatfo~ at 19, 

1. Decision 

CLECs are not required to incarp~slraee rhe rtfrJAP 

i ,~?to their new or existing ICAs prior to its e f fe~ t iVe i?es~ ,  hl.it 

i t  a CLEC wishes to receive the benefits of the CBAF, i t  must 

obtain Commission approval of an ICA which ir~csxt-porates the CFAP 

section of the SGAT or amen6 its existing I C A  for i r i c l t ~ c i n n  sf 

the CPAP 

Discussion 

a. In order to obta. in this Cammisaion'n 

recommendation for S 271 approval, Qwest must adapt the aykached 

SGAT language incorporating the CPAP terms, The F f  na3 Repar;:-: 



and Recommendation envisioned that ~ 1 1 ~  CPAF - - . & \. ; 2% e:>fi-2 3 ,  i' 3 ; 'i 

a stand-alone section of Qwest's A .  7 $ 2  - ; I- -. 

available to CLECs to opt-irz, similar ca 3r-y ;:!x-~.r s t . 3 ; 2 3 ~ 5 :  :rre 

Qwest and a CLEC. The Fiaal Eeg~1:2 azxi Rsc~a;p::~:;~i;*:;~:; jAg.qG:3 

.. ". - require Qwest  to ~ f f e r  che ~ ~ I - Z I S  af the CPAP ~ : , i ? s l d c  L ~ E  a;> ,r,s 

rule 4 CCR 723-44 requires that an 'ICA be - 5r,z: .i 

required, as proposed by kTorld@on La Q E  Eke . :;7:."1 ;":T 

penalties available to CLECs bts,f~xe an :Ck i + - - s 4 z 4 ~ - = -  t lL,  L. k%. - a  A': ; iCt$ A ;-p-~ 

CPAP is approved. A CLEC may adopr cixe CP;"if @?;i;er; . bL%c2 ;:.a* 

adopted the SC-3-T in its entirety, 

Auditing Papi! 

(&rest contends thst: St should h &I% &$a c&w&& %I%& &i$~bst;ah 
4 (ji auditor, with cartrain cams.t;r%xin%s, ~ & R Z  @St@ 8% a , v ,  

Qwent Proposed CPAP SG%T %4,7t  Pf &&L @@@a$% ~ $ 4  
Xeco.menda tion at 4-5 ,  

regional auditing activizy, i n  seSe::td:~q ;kt*- :r::.3 it;.:;:- 



2. Discussion 

The Commission will consider irtpx!: 2 ' :i l2 

well as the other parties when selecting the  a:zG21t2r. I;.?- .t- 5- - xe - + . - 
will have unilateral contral, but the C~rnmissiux. i  ; c i T T  a &  ,2 x - L y - - 2 - -  C i v c  * - -  , - .  

select an auditor that is nost fair tz i  213 par-pies. 

mest  argues that it muat have tha fjlaxibllAe'yhf cz;t 6~gr@ve 
upon i t  data collection and storage tac&kee.w %f&k&&%2.tL, 

. being hindered by a lengthy appr-aval prr;sces@d @d&@% %@L%&& 
to provide notice to all intaraotag2. parties mi,. E %$ 

changes a PID or a report. @weat Camneat@ &t L4 CSV%& 
conkends that all changes to the CXSXS&P xn&&g~zm&$xk and 
reparting sys tans must be raposted to k%m $ns~=oa&eb 
parties, rather than only the CtBClalEaa&&a@ cB&%g&%, 
Cavad Cements at 5; &west Etrapwed IGB&P sa&F X-4 2 
114.2, 14-3; F i n a l  Report and Recam&ndattian ark 9 ,  

1. Decision 

*i Y .  Qwest must obtain appraval tarn' a;sy h . , ~ + & i  - a F 4 ~ . : ~ i  t r ? ~ )  

changes to a PID or reporting process, :2d&s!@; %a>- EII.;I~T ~ i @ z %  -r:,Ef-' 

affecting changes without appravaf,, bsk*,: must, izn$;t.:.::~~-:;c i 

. * reliable method of recording and dcs~-t-ib,isi,. : ;:rt:A4p.t:j:l.~: 

notify CLECs and the Commission and a a  ;.&.:IT tkc? czBrn::;.;f"::> :t~,?+:,i r-.~-7 

included in the annual audit. 

2. Discussion 

a. When dee erlil ining ; ,  ex t e::att; ii.* % ,t ; L -  c.:rv.C. C L - , ~ . ~ ~ Q . ~ ~  wL . <,. x- :&. Otr 

may change the performance rneasursts1e:rk o : ~  ~~,*?-~t;srttt;.:'f s:L-:~+J'-.;, 1 r *  .-.*- 

 omm mission balances two cornpet iny p r i a r ' i ~  i ,c*r.;,  , : s 7 r i r  . i .  

have flexibility to improve upon 5 s  i t  I:-:-::'. a:--. 



. - processes. Second, Q w e s t  must not :ctnr $.:.*$-snz@,J. i:;' a&&.@ ak?:," 

(. I. chat compromises the  integrity sf ch:e CPAP cz ~ ~ ~ ~ ; : + ~ b ~ ~ $ ; ~  

A .  b. Regarding :zrgf-, @z$ar;:$!;~:~; , ;?. i i i  - 

&,.*.A --.,.-*,- - that manages complex databases atrd ai i l " ;2=rR :es --., A :- Yt -- 

information based o,? these d a ~ a  t;n~er-s?,ar;&3~ 7535 ------' i r ~ ~ - r  " + - -  L., 

the same t i r n e ,  these coapsnents acten >&e5 7~ b-+ 4-:,-im%t f -+c i 

-- accommodate system Imp~a-~smefits. ;x%7 2;5e 2 i; cq ik3 L. ,-- 

, ..-a" ' innocuous as cfianginq zhe indices - ;  ;3 kJ%$.;-z-  - ., .., , t-'.;? 3 2 

substarit ive as modifying E he daLs cixe?.sei~-t-s. 

into one of t w o  cat.egor"ie~::: & ..; ,I ; t; ,.* j++%.+,7, L-+-JC 2 &, *. !.z ~ 3 %  ;hf $:.E;i;:~:, 

r - performance rileasurernent repax:: k q t ;  ?-: -t:., by r : F ih.+ 

performance measurement sep:rrk:kz%c~ : + :  5 . . ": f$i . - . 3 .  i I', 1 ;  , ..>, . :. 7" 

sf£ ect the performance %,g$r3.a%i.l:a~~gt~~ ?r 

spect rum.  ~t ane af gr)ie ~ f ~ ~ ~ . , ~  ,, .,<. %b ?: &,, .*, wy.+,iuq. . r-:.; C, ti!+ 

changes might af f ec-be perz'&i: i ~ s _ :  ";~:i: 1; *. 

document any chanae , no g:s & @ .;:J-,: hi;l:d; 5r.p;pi. .'; ', + 
', 5- 

-+ -b. I . 



& - Commdssicn via Qwest's CPAP w e b  s i t ~ , .  , , y e  ; L p z 8  - c - ~ . - ~  r g  .? *. 

i - detailed description of the change .,,, 4 kc .  E:?<l:-xr: F- "- 2- 

eff eces of the change, the reascrns f 3r t;i;e "'P3c:n*2r, 551- 33' T."  

* , , * A *  ,-dz*zx $ ~ ~ - 7 7  A"---- notification and of kmplernen~atisrz, --LaLj-l--.  ZX-+-ear - 
received Commission approval. T ; ~ ~  p f : p y  2~ 2 -, 

. --  - 
r<  * ;= .c .;-' T A=?'> ;; :- - -c 

change-reporting and documer~zat i o ~  j -eqgir ~F:.~E;:? - - 

First, CLECs, the C o r n m i s s i o n  and ",I* : 1 - - i ~ - : - ~ 1 + ~ - ~ ~ - - 4  - % c E , L A t r Q  2 5 L  

have visibility into changes  r,o iinvas%.ia,i - tc. S;E?~$; t. ; ;".<t:: 

and, second , the audi toy tzi 1 1 ~ ~ g e  8 11% ~~~~~~~~~~~~~~~ i:, ;:;.<%, 
.d 

determine the scope of the audit, 4 t - - v k  ,.hi L &. , 4L TL; ti.f% r, ,, ,*.* %. pck-k~ji..fL '..- .".. 7y$p3,&J:=~;: 

an accurate change-repsr"cin.,g rrie~:'r.aani$& i s  c : : ~ = . ~ x ~ t ~ ~ 6 . ; ~ ; ~  F~$%~~: ,  

lapse of performance w~ @ 3 g s g  w . i l l  ~ ~ ~ ~ a . ~ i ~ , : ~ . j ~ . $ :  $3:; 

per omitted or inacc~ra~e chax~c$$, -. *-.,. ,L &J~,,* 4. i4 ! , ,  ",+@ , I- 2".4, ,=* ;, ;: k ,A? y -. g:-,i! 2;. k 

Special find and does not count agaipfc~ ~ h $  g:-ayri 

c ,  .. 
e. NE~,,~L Qtf+&~ g wIss t Q& . p 2 . t ++ , r: As, .,.? x ~ , i q  .~.tsr,;, .* J. e$ hi - (..j.+% =<z 

prior to implementing &ny change t;:;c ghc + I i ,ti-%-,. . Z L  XYF-;P.~;::...:- ; , k.iih;..,3,fi\,i ,.. .-Ti+, .,,-. . i;h$<l*,~ .,,, .. ,, ,. ,.. a?;: . . . . ~ 

or reporting system, t h e  tr*r~-jmr:I-.*.~ i,*+ .-. , LC 7- :n,~:2 rG:. ,:$A 5 %I :,. 

. processes and codes tables 1,; khar:, &,a:.hc;gt2. y $  .;> ,>. 

Then Qwest must actively not i f'y ;: i,lfi -:if %, g:c.:** $.. -- .L- xi,:''/ ,. : l 

to listing the change on the w e b   sit:.^?, 

determining whether the  cha:ige +;&.:ia ', 6% $? efi..::r. siki..r. 

seeking approval. I f a G L E ~  .* . 1, e*;~eg 7: t7ii:ky >;$ ~ ~ ~ w i : ~ x F ~ i ~ k x ~ . .  

a£ f ected it but was 1-25 r e ,  p i  P $ 1 ~  

the i s s u . e  .via the dispu;re ra:goIr:;; i,::::.:; 



& Independent Monitor d e t e ~ m i n e s  c h a t  . . z!+G.::,. 

necessary approval or did not  ---+ '  a ~ ~ , i , ~ J  a l l  -355'2 - *?~~cb$  f- .:J : 
- 

will be fined $1000 pel: affected fi2EiT, - ~ a ~ 3 P 2 , "  :::: G Z W ~ ~  ;;:42r -2% .i 

CLEC. This penalty does nc t  count a g a i ~ a t  the ta:? %- - 
f .  

2 ,  designing the process ~ u r ~ w ~ ~ ~ d i i ~ g  G I  

'. < making a recommr?ndat iori ts tlhc Coz?mzsc;~r-:, 

Management Process j CMP 1 has beerL re;?&siirraze3 .%rC4 v~~:j,:y";ed P -  * 

parties, then Qwest is reqrrired ts Ea3%,3x ?ha 21.~2 pi n:*e$.%k: c ' ~  

li 4 notification, priaritizatian afid ~mg~fi%eri t ,~?r :  i . 2 ~ ;  c;? 4 3:e- 

affecting changes to the CFAP r n ~ - ~ + ~ + ~ - -  d&s A bH7.,rA .d %*q a :-&'A Z - L P ~ ~ . ?  &,&: z .T 

C. Issue 8 

The OCC ~ p h ~ ~ f ~ @ d  %h&f @&~k W&OQ tt"@@tf% @%@k &@I%& 

exclusion, rsbtbss k)Pm &~$rag&$%~rtg &ha1 W E $  ua SD~S@. 
Comments at 5; we~te Pragaasd $P&P T D & B s * % a  P i ~ i a , l  
Repor t  and ~ecamendint&~rx. s& 9 

purposes of report ing exc.ls;eisng ckfi .e pie ::~:~~s&~w: %: ,,,.I# i - ; .~ i 'r-;-.- ;q,; z 

- , 

,,la Lkk ?;$,($ ::, ', !::+ b:J 'i, 5: behind the exc3.usions  nus st k,.;  

24 4he CMP was E ~ r ~ * n r ' l y  ci- L -r _ k~3&?9i~ as '.I:$*L ,, % C'... ,.t~< . .. 

Change Manage;r:ent Process. 



certainly vary, it is ~ ~ c e P v a t : . ~ i e  g&..sg. :;&+ ,,,., .,-.-- ,,..,. :..?&."-'.?!?+ 

'* .5 *. i-;: 
. . distributed easily v i a  t.reivskc.e &i ,.,.,., "-, . +.&+ p,r>,d42 .!+ @. lk * t,7...- ,I.;,,~; 3.:i,;!i5 .; ii~;2~.~??+;,2?: i :zr:!:.$. 

<I 
.. - -  ., A ',, :.. L ,  ,.,,, 

only require Q w e ~ t  &he ~ 7 ~ 7 j  ,.-. ,. *%$agtL. -- C x w ~ d ~ p a  f: a t  ; g5zT, .;.$- jL .- G>'L..'y. .h ?dl'i7 r.:z,.,).:, ..:,x,:,r% ?;z<3, 

request. 

D. Issue 9 

WorZdCom mafntailns &muaj;% @tzdk$ &&%I@ %%@ k;"or&ughr 
and compsehensiva x - & ~ h s ~  & a&%e~b$ua,  F%$ P $4.8 e%@$ @ * 
t;orldCam c~nt:exlid@ Eh&% &ud&e$sg kb& FXGib L&&% g&&@%aE~ gh& 
mo@e perra%tba~ f s  Bae'm&z&& $h& %k%D% $h$ m e  &.E;ie 
generating penaPkidas okaaXd b& kh& @&a63 ~tx&,&$~@ski  *@riF&t:s*& 
Cornmen ts Atv&aeh%@n :: ,& ,&% g f p  *@a& 4 $ 4  T $ 

14 * 6 ;  F i n a J  XEQOZE*~ linm-d Wbe&m#~d@&$,dh %% 5 ,  

% - mr, monitor and/or the ~ E ~ . ~ c ~ , I ~ + ~ ' ~ ~ ~  - ~t &, + f:#e::! -L..ii. 6 

Commission. 



2 .  Discussisn 

-. , . .. 
a. The scope c.f :: l1.e xsa 2 :, . %.A &&<:;-!= = 2;:~. 

competing goals. First, tile a ~ d . i t  zyLzgj; e]:Jk$;y;:xa ~j;!a,% :$-$y;&.g~~;; 22: 

creating accurate rep~rts arid p a y f L ~ g  a;, . -ai>i., .-.*m..i4[ .,,. :-, , .+ ?+* .- - 2:. $+zi 5 

second, the audit. must not k2e any z~ase ,8r.,22;2k7j235c <!-I., 

than necessary t o  achieve the  first ::~>i$l~ -. a kl.2 

be1 ieves that Special 8% z;AOder %jez k+ :.. . A, k> * ,.., f j  &. .::; .. ,: ;:?? ~e,?: ~2 :5,~:: .: $.- ir- ,..- - -  

appropriately balances rhea% C,ws gcj-al:;;; 

I" fs. J,.ae zLec ~2 pl-4sm2-~.+atri05:1; t ~ ~ t < ~ - n  ti- ,*. , 

t.ha,t generate higher penaleiiesf , z&san Pz,!$zi, 

. ,: C * l o w e r  penalties, . afsc k3e ~~<$;sp~;3~l~cj_ 

k ' under s tandab1 e t h a ';. C$ECs ,A :x :a, i, +ec,tz ; , $  , .$(, ,!!,.;A ; r: 

,. S " : k + r i .  %.>,,+ penalties .;ather than is,sscf,. g~.;~;afri~; .aaS G~ .? ,. y j, . -~ L . . >$, 

, '  . . : : .  . great e r chance sf p ~ ~ ~ . ~  s $as 1, .;$$: g~~?:i:$ , , f ;s5?)fi:g g4,,-;;5,2:2 m $. z~,::: ,...,!i 

P I D s  are t f ie ones 3;ie ing azc$ i ",d , r; 5 i , ,~ ;  g? fi:k2,$; ,;$ ? g . ; ; > ~ ~ , f g j ,  %.$:a..::$ . re .., ,i _. ~i , 

argum-ent . Same a f the . Q ~ C ~ M  , , BX-. .$ c $ s r%,:. a;, 

.% l reflect obsolete r;lr ~ ~ . ~ ~ . ~ ~ v L ; ~ , ~ ~ ~ ) ~ ~  g ; ~ ~ ~ ; ~ + ~ . * ~ ; ~ : g ~ g . +  

good perf orn\ance . , - i. -A "-;+*A a vtc-  z.vwr@..v zi~x-;.,-% 2.:; ' 

'" a" gc ,i+ 
- ., 

-the R I D S  with f ikghs r  pa;,*?s%n$$i. + ,$- , , ; .  : A :. :: ~.$,,$$;*l~%~; 

- p ~ _ f b d , p ~  7 ;  ~ i g ~ . . " " " " i * ~ ~ " ‘ i l ~  *, * b e  .u i-r r :; r .  

whether or nat the;; 4e3e.y&t; i ~ 2 . g ;  ,"> k:i $, G$-~- ..,- 

E, Xsrrue3,O 

Worl&Conn iargtrea that t;b@ &&ri$ - WX%I$~ F .a"+~r$ct%@~$ pl- - @.A&$R,$~$, 2)s 



changed in one of t w a  ways: ekeb~x;  h e  &Rd *G*LEPE 
% ; ~ d r t  @%xGL~;~EO should s p l i t  the cast af ~xka g t d ~ f  i m & L t ;  &F %&@ ""-A- 

be able to requast an aa$Et & s f t ~ m  && LE g&e4%~3~&- 
WosldComn Comment8 Afit&~~%.asaE W ar- X O .  d;&ve& &z~&T+@ K k E  3 
CLEC should wf; be g&n&l$g%d ;E& &a ig$%"kad:z;nE @z^B~E,~ske z&za@a@ 
f t to reqrtest im z2?rtare~easazy ~ i a f * a ~ $ f  g S  &%SB& & ~ w - ~ E ' G  s% 

8 ;  Qweslt ~ r o p s s d  C,"&P $Xi%$ 3 k Fd:&aB 2&p@zP s&& 
Rec~m&endat ian  at B. 

request ing f u t u r e  mini-audits da~"  s i x  ;:l,r;atir$:. 



doe s not gene ya f. , siL$.g$ 5 5. ;: 3 ~ 2 ~ ~  :g 2 izz:c.;iiy g;:;!;;;: 



for tka t r n ~ ~  :: ti 



simpler way than a sliding scale wadd,  YCL xi-kks ~ ~ ; ~ I ~ : ~ ~ - J - $ .  - i - - 

changed at a later date if it is fog& ecy bs $ R ~ ~ ~ ) ~ - ~ ~ ~ ~ ; ; ~ , , & ~ ~ $ ~ .  --- - . .> 

b .  Qwest , ~~~..&.2i;.:.~-ts. E. .~: . ,  
. - 

a \*&>7 ,.,. -- 1;. -,, dr ;;*%?'? !5:er:sk; 2;. ; .;;3:,:3 j, 

penalties set f o r t h  iri  secr ian  f T I - t  6 . E  fi?ie ;:~T.J:.:; ~ 5 :  ? f ~ , ; ? v t  ": 

Final  R e p o r t  and keco~~ezz2bei;;:~ 

West wishes &a add a tgn&lEr;& $a E&@ ai f i i~aa@$@~ p@tarte&B 

&ring which the gpixrtiaits ms6 %mr& E ~ @ F Z & & %  ;t6@ 1 4 ~ a 8 w e  &%y 
discrepanci~s prior to %ha dn&-iitkwb$e, @wG@& Cm&sgk SE 
16; Qwest Proposed CPAP %GAY f 84.$9;1  fZmf %cp+k$  ~ 3 4 %  

Recommendation at 5 ,  

1. D e c i s i o . ~  

A t i m g f  i:"; ~ Q E ~  g 3  g 3  "-.-ifi-- .J,.:*m ; - k ~ - 2 :  ;. : c :  " - -  1 .  i 

good faith is in ardax-, 

i.s unnecessary in l i g.k",E t3 h?e~ iaeq;ii;i 3~2:3;5~5~;;::=, t:j-ijg% ti. :; g2:*. gs%,g 8: t, .$ icz- 

together in good faith. ~gy-9 a~~x.1, ..*- +, .K.$ t* L .;. .,,, ii.+:; **-, :rj,.qc.v ,.? ,. . c !.-.- ,$ 

process is to Ensure Ehat a, ~~,i~~zi:p f>t:$.tp , ; i ~ ~ $ ~ z ~ a ~ . ; $ , . ~ ;  ct~;.,;i~$.~$:~~. 

miscalculated pa;iarefizs, $roc$ "a 2 5  ,.=:..-. i;.rr -". . -...,. .. .... - : $ . b F  % 

5 15 f" %', ; *i.f"i. misinterpretations. - , , St "a* . , ; . %"..+ 1 . , .; ?-.."- , 2: .ir ,+ .,,/ jGL' &, 

* .  motivate Qwest 20 ~ s t a l a  ag: za.ixt++ '&:,&Q !::,y;~ 

*. ; prematurely. Icsgead af a r 2 x%& cr 6,~ .=A<* l ryri'$ *.,A a .as ;. a - l  if<?' 

Qwest must r e sp~n .5  gjme CLsC;: 1:'493:,.l%:g32,fi4 . t ~  .;f 



;;Ez>;c ., . provide the proper expeuCise t t 3 i  2Ese : 

+.4:? ',*?., a.. ..2z ,a* 
--r ii r. 1- s e -+ 

. . :> i'tfi? * --*: reconciliation period. If Qwest does E ~ L  62 .. - -  

initiates a superfluous audit, the CLE.9 ma&- r'l:sre,rSter 2:;; f I,;= 

cost of the audit to Qwest -,ria t h e  6lspuee r ' e s 5 3 ~ Y z 2 . 7 7  ~7 ::.:;c-;s 

@vest: mainCains that it sX2aald mat be ilDaBjtet $P auikipXe 
rmnini-audits at the same t i m a .  @vast CmmaiYl$@ P?;: @ w s @ E  
Propssed CPAP SGAT O 14 .I&; Final  ;kapa,t& &ad R s ~ a m # & d & ~  
at 5 .  

I. Decision 

consolidate efforts when appr~prF&tz. 

2 .  Diecussion 

would artificiall>r l i ~ t i $  Q&&$t, " 2; : h:%k8;; &?T' ?,:;U' 

identify opportunities fo r  res~.zi&".s - S ! ~ S Z % ' I - Z . Y ~ : ? +  



than simply provf ding eke fin& fiam,.~&3. qy &-me, fie2 &:&-%+ 

Csments  Attacheat W mZ: X2,  2%; iPo%:\&d $ah$&~&Z& a% f 2 .  
Qwest Proposed CPAP SdWT g 3 H3.31: b $ & g i  &%?&a$ ~ : 2 ! g  
Recornendation at 7 ,  

basis for c a ~ c u f a c i t s ~  wi";12 fiziai ...-i-pe--- - !- 2- ,! - a - Z  - 

:;3 i~&&.,-k4& . ,, assessed on aird.ite-d z a p a . ; ~ ~ ,  $!; .LL.% $ g, zs.+' $I*<! .%.. ~ t : , ~ , ~ ~ ~ ~  .'I... ..-". 5 .. :$. ,... a :: 

Qwes t must puov i de ; . ,  . ~ ~ ~ ~ ~ 2 ;  

undersemd haw f i,z,;3g r:srxi$*aa- i f..u T$,cF.~. t3 .* Q:.&,$? .+& F; 2, fa&+$& c; 

reduce the n ~ m b e r  af f el 2 3 % -  $if r;n.##:;; : - L ~ G .  

reporeing data. .ai ,r if + r F j ~  " ,. "" "' " $-;:.? jr:$e,.hgi ,. . .& ?:: 
%.,l*,il*rL"-. % ,  f>L,, ,e, ..* ' !$.$f2!F'>< $:<?%,%$' 

calculations ap.,(j a s k ,  g ~ ~ @ , g g ~ ~ * g j  !;~~5~,g,,~.~;;,g~i~~,g 



corrects the penalty P S ~ X G U X & E W ~ & ~ ~  &w%i~$e  & %  @ g  &s 
audit , WorldCam C a m e ~ g ~  A G z d t P s l e ~ k  & &?ig 2 %  +?+~~'~ f  
C ~ m e n i l ; s -  atz - 2  Q w  P 3 93. G r  Pin&: 
Reports at~d R e c m @ n d a t i m s s  43 B, 



START 

OF 

RETAKE 



corrects the penalty calculatioa keflurs ini t f & % i a t  a% Ba 
audit . WorldCom Cameats Aetacharex~e 3 &Z '"a24 C&i-*sd 
Comments at 11-12; peat :  Proposed CP&$ 5G&T 5 1.3 5 ;  S i a d  
Report and Recommendation at 8 ,  

1. Decision 

If a discrepancy is revealed s!~ie3;"%;- * " -svy I-- , ,3;; -5 

$, ,,%, i ia ,$ $32:g:?.: 3. ; y b : ~ ' . , i : ~ 2 i & F : j ~  Qwest self -corrects the discrepancy prir;cr .-*. a -  .i. 

- - being due, no additional l i a b i l  it:; :;:31-3:3 Sle a:;s.ilsi:r;r ;:. . e ,;xP::? 

but after the relevant p a p e n t  is t:aade, 8 2  R Z L , ~ ;  1 E y -  ;*?.~p-p;::- - 2% k,- +- 

for paying the additional amount: O W ~ &  A E ~ P  ?a ? h a ~  :x-;.. - - . ;.." ,a.i .-,.-. ?- ! r .  . - , 
performance, as well as interest 3x1 t f l i G s  zlrE;iz:ir;: ?: 'id.---. ; d:-- 

two times the deposit rate. 

2. Discussion 

a. Nhen Qwes t  se2 f -ca~x*e;.r:t-,I; Z ks f"i*:;r ? "1. 

prior to an audit, any l a t e  pay-merztPs: a r e  s ~ ~ b - j . : ? ~ k  i::i ; ;  ; :  -15 

twice Commission-prescribed deposit rate on s i ~ e  &.;L?-P ~ I , , > z ?  i :I;; -,? 

the payment . This is already ail ad& k ioirl;t'il pik;i,p.?, t-,- 4"p,:. i r ;  

is only entitled to recover the depcssit : i * :i,At-i-l -%+< : , 

Furthermore, as stated abave, a2 e,vex-a=.ek~trg .:;%ti :i; 

unnecessary audits. Therefore, Elme di.:sir;rent: ,1 ,7 .~~ $ 3 :  

an audit should be stronger than ~orre:::~:i::g XF;,:X~~~I:~A';.I - ~ S - : L L ~ ~ F ~ - -  a _ 

prior to an audit. 



RETAKE 



b. On the other hand, if Qwest crjnt4~1.iaII:. 

fol-ces the CLECs to "henpeck" Qwest to obtain proper restrlts SIT: 

that  a pattern develops, there will be addi t ions-i penal? ie:; . 

Furthermore, if Qwest alters a penalty amount after a reparc is 

generated, this change rnust he reported t o  the Independen= 

Monitor so that the activity can be considered when the auditor 

decides the scope of the next annual audit. 

R. Issue 16 

WorldCoxn wishes to clarify that the Late penalty chargas 
apply to Tier 2 paynents as well as Tier 1 ppeyraents. 
WorLdCom Comments Attachment A at 2 2 ;  Qwest Propa~ed CPAF 
SGAT S 12.4; Final  Report and Recummendatian at 8. 

1. Decision 

Late fee payments apply tc:, T i e x  J and 'Tie?; 

payments. 

2. Discussion 

Late penalties as  described in section XXX,C o f  

the Special Mastert s Final Repar t  and Recromri~endat f a;z apply tra 

Tier 2 as well as Tier 1 penalties. The only difference i s  c i m r  

all Tier 2 payments and penalties will be paid i t z e a  the Sp.icieq.\.L 

Fund rather than to the CLEC. 

Covad argues that t h e  late fsas should be calculaka$ 
agaiast the entire  monthly amount owad rather Lhrzua juag &h& 
additional mount owed. Covad C a m m s r r t ~  a& 3 % ;  Qwsae 
Propoeed CPAP SGAT Si 12.4; Final R e p o r t  and Rscomanda&.lsxz 
at 8. 



1, Decision 

Late fees are calculated based oil the late 

:~:c;~:ti,c?';~ of the papent rather than the entire payment. 

2. Discussion 

Interest charges generally only apply to 

aric:rr-andi~xq bal-ances. It would be illogical to assess interest 

C:IE T ~ % ? x z ~ ) ~  cil.reitdy paid (on- time) to a CLEC. Additi~nal penalties 

i XLI A, ;t:eddreased elsewhere in section 12.0. 

C ~ v a d  c l i n i m s  the imposition of: the per day penalty where a 
$ 2 5 1 0 0 0  bill is adjusted upwards 25% or more discriminates 
bstween CLECs with larger volumes of orders and CLECs with 
snaZlsr order volumes. Covad Cclmrnents at 12; Qwest  
Proposed CPAP SGAT 5 13.5; Final  Repor t  and Recornendation 
at 8. 

Since the $500/day penalty is paid to the Special 

;?und, this penalty does not discrimi~ate against smaller CLECs. 

2. Discussion 

Late reporting does not materially harm the CLECs 

eCllc.1: tlzan delaying their ability to plan 011 incotning funds. As 

a result, all penalties fox late reports will go directly to the 

Sl,.xzicr?l.. Fund. The condition that imposes late report penalties 

j:? 1 situation in which Qwest adjusts a $25,000 payment 

tig~w~irCi~j 25% or more is a special disincentivz to countexacl- 

& ~ e s i . ' s  potential incentive for delaying the reportiny of these 



large payments. Since this penalty is intended to n~o t iva t e  

Qwgst ec pay large payments on time, and since it doesn't 

discwiminate against any CLECs, this payment to the Special Fund 

n ;>bands. c The late-reporting penalty does not count against ch@ 

cap, 

M. Issue 29 

AT&T argues that the $500/day penalty for Sate reporting is 
per report, and not absolute. It further maintains that 
the penalty should be raised to $2Ei00 per report. ATPT 
Conments at 23;  Qwest Proposed  CPAP SGAT § 13.3; Final 
Repart  and Reconmendation at 8. 

1. Decision 

'The $500/day penalty is a flat p~r-di:~: penalty 

w i t h  no multiplier per report or per CLEC 

The purpose of the daily late reporting fee is to 

motivate Qwest to turn i n  its reports on time. As stated above, 

however, the material impact on an individual CLEC is much lower 

if the report is late as compared to the situatio~l in which a 

paynsnt is late. As a result, the $5OO/day charge is a flat 

cllarge to Qwest. If Qwest is late with all CLEC reports, or if 

Qwest. is only late with one CLEC1s report, t he  penalty will be 

the same, The late-reporting penalty does not count against the 

ewp . 
0 .  s~jrsue20 

AT&T believes that aelf-adjustments by Qwast should trigger 



audits. AT&X Comments at 13-14; Qwest Proposed CPAP SGAT 5 
13,6 : Final  R e p o r t  and R e c o m e n d a  t i o n  at 8 .  

1. Decision 

Refer to Issue 9 above: Auditor has discretion 

ka add or remove cotr~ponents of audit 

2. Di~cussisn 

Refer to Issue 9 above: Auditor has discretion 

ts add or remove components of audit. 

Q w e ~ t  argues that it 6 unfair to require additional 
penalties after an audit forces is payment adjuatmsnt. 
b;rwe;s.&: Comments at 1 5 ;  Qwest Proposed CPAP SGAT 5 13.4; 
Final Report and Recommendation at 8. 

1. Decision 

It is appropriate for Qwest to pay a penal ty  when 

a n  a u d i t  forces a payment adjustment. 

2. Discussion 

As stated above, an audit should be a mechanisrt~ 

nf las t  resort for the parties. Qwest must be properly 

motivated to resolve issues with the CLECs prior to an audit. 

P f  the parties do indeed commence an audit, and as a s-ssult ,  

Qvest must modify the results, it is appropr.i.ate far Qwest to 

pay a penalty on the adjusted amount. Tl-iis threat of a penalty 

will hopefully motivate Qwest to re-examine thorough:Ly t h e  

 report;^ and address the C L E C s '  issues prior tto resorting ta the 

audit plocess. The penalty does not count against the cap. 



&"E-BT painta out that the Form of Payment aection in the 
Pdrna-2 Repsrt and Recommendation should refer to all of Tier 
a mkher than simply Tier 1 X .  AT&T Cc~mments at: 11; Final 
Report and Recamendation at 8 .  

AT&T is correct in pointing out t h a t  the Final 

T.:f.?$?6:l?'t a:?# Recammendation should refer to all Tier 1 payrnents to 

than only Tier 

2. Discussion 

Tier 1X and 1Y payments are equivalent e:-:cept; 

$ha: i"1alI of T i e x  1Y goes to the Special Fund. Consequently: 

i2*- " ale: I X  and 1Y payments should be treated similarly under the 

jxiq+ment- mechanism. 

R, X s s u e 2 3  

Cavsnd and Wur3.dCom wou3.d Pike the payments in caah raither 
k h a  bill  credit^. Csvad Comments at 12; WorldCom Comments 
A C t ~ s c b e a t  A at 13; Qwest Prapo~ed CPAP SGAT S 12,2; Final  
R s p a r t  and Recommendation at 8. 

Payments will be made in cash rather than in the 

f crrii of bill credits. 

The parties ' arguments 1-egarding the me r i  t:s of 

-*&ski pa:ments are persuasive. First of 1 bill credits axe -- 

i co administer. If, for example, the payment amounc 



cxcsads the C L E C 1 s  wholesale bill for that month, then @ v e s t  

6- .ri - - ; 7 8  ~;e~lrd to mal.:e a supplemental cash payment: two forms of 

: I  ezs a single CLEC in a single month. Also, if Qwest: and 

"i2,' - " " - - - "  .. . , were in the midst of a billing dispiitre, the CP&P 

p:3jrr;ient xetxld need to be made in cash anyiay. Furthes-more, b i l l  

.-, 3 .  .. ,J ' t .  require billing system modif icaticlns that may lead *LO 

e r - a ; a T s  ox-  cwnfusion, and that will be difficult to test during 

t he  CPAQ pre-271 reporting period. Overall, cash patmest-s azve 

aimpi er and more straightforward for all the parties invol.ved, 

and thus are superior to bill credits. 

S. X~nakze 2 4  

Cavad asserts that Qwest must be obligated to make the CPAP 
p_cny[ctsnte independent of any b i l l i n g  dispute batwean 
prctrtiss. Covad Comments at 13; Final  R e p o r t :  iaxlrd 
Recamendation a t  8 .  

I. Decisi~n 

This issue refers to the CLIEC concerxl "-,hat, it: 

pa-iwents are in the form of bill credits, a billing dispute 

a f f e c t  the credits to that bill i e . ,  CLECs did not wants tP,e 

cz-edit to apply toward the disputed amount) , S ir-ice p a ~ ~ e x ~ t  s 

~ 5 1 1  be in the form of cash, this issue is mook ,  

The Rep~rt's Philosophy an U s e  0 5  Sta t i s t i ca l  Mekhodalogi~~ 

T o  Issue25 

WorldCam argues that all PIDa wit11 a s~cmpSa size? of 1-10 
ahauld be evaluated with a c r i t i c a l  value o f  Z . 0 4 ,  
f4or2dCom Comments AttacPul~ent A at 35-16: Q i v e ~ k  Prapa~ed 
CPAP SGAX B 5.1; Final Report  and Rscommendakion at 9 ,  



I. Decision 

The modified z-test will be used for Tier ZB and 

$C s~~bmeasures when the CLEC sample size is 2 30. The cs-itical 

?:aim? of all P I D s  with a sample size of 30 - 150 will remain at 

5 " 6 4 5 ,  as demonstrated in the critical value table, A 

ptrmutation test will be applied for CLEC sikmplf size < 30. The 

~ a f u c  of a will be set at . 05 ,  except for i n d i v i d u a l  rnani-h 

?est ing involving LIS Trunks and Unbundled Dedicated f n t c x o f f  ize 

TT-xansport, Resale, and Unbundled Loops at CIS-1 and DS-3 rates. 

For these submeasures, when the CLEC sample size is 1-3,Cs. That'l 

tk$ value of cf- will be 0 -15 . 

2. Discussion 

a. During the ROC collaborative process, AT'l~"I", 

Cptest and New Edge agreed on this critical value table. T t r i s  

agreement attests to the fairness of this table as a ..;tawing 

point for the CPAP. Furthermore, a critical ~ ~ a l v e  oL 1 . 6 4 5  is 

derived from a confidence level of 95%: the risk of 'Q,pe 1 

errors (mistakenly finding Qwest ' s rrondiscrimiila",axby Gcbat-ior 

discriminatory) equal 5%. If, however, these cr ic icaJ  !:l.ilur*a 

% .left2 . -. an excess of Type LI errors (where Qwest's discr inr i rzatsry  



hehaviol: is found nondiscriminatory) , then these critical. va i r~es  

a r c  subject to adjust.ment ." 

hT&T argues that a comparison of gwerst ' s  treatment; of a 
CLEC in a particular month against Qwest's perfomnee aver 
the prior six months does not represent a parity 
evaluation. AT&T Comments at 5. WorbdCom, however, arwas 
that parity measures are a bad idea entirely beceusa they- 
compare wholesale psrfolmance to W F ~ E ~ ~ ' S  paor: retai l  
pasf armance . Wasl.dCom Camnents Attachment  A at 17-18; 
Qwesit Proposed @PAP SGAT § 6 .l; Final Repart: and 
Recommendatisn at 10. 

I. Decision 

A six-month average is an effective metf~od cf 

eval-uating parity performance measures, 

2. Discussion 

a .  T h e  FCC has not given much yuidanca cw the 

s t a t e s  regarding statistical evaluation of identifying 

discriminatory service. This lack of guidance s e e m s  ra be 

intentional, with the objective of enco~raging stare 

a>qprimentation. Accordingly, this Commission has signif icanr:  

latitude in designing a PAP that identifies discriminator;- 

ssrvice . The method outlined in the Final  Repsrt ar:d 

Recommends t i on  achieves a balance between pn-o~j. d i  r~g  

' j - As one raises the confidence level (and lower the T;.pe 1 criers: , kkrc 
Type I1 errors go up. Qwest obviously wishes to raise t h e  conEidcnsc izr:eX 
as high  as possible, while the CLECs wish to I c w e r  the ccr,kldm~ce In r .c l  to 
minimize  lie rislr of Type I1 errors. 



predictability of service to the CLECs while identifying sexvice 

l e v e b ~ ;  that  are below Qwest's retail se~rvice levels. The 

parameters of the Tier 1A approach provide the flexibiliq. to 

ensure that the standard performance levels are fair. The " 

variance factors" may be adjusted during a six mo11th revies if 

the CPAP is clearly generating unfair results- 

b. As the parties are undoubtedly aware, the 

calls for "nondiscriminatory" service. The parity 

evaluation ensures that this Commission is not requiring Qwesl:  

to provide service that is superior to the service Which it 

provides itself. The parity approach has been adopted by all 

ocher states' PAPS and is not open to debate. 

V. lasue 27 

AT&T and WarldCom believe that the proposed variance 
fackors permit meet's performance to degrade much ttao fax 
before it is deemed that Qwest's performance is at: ,a Leva1 
whexe Tiex I A  penalties axe incurred. AT&T Comments srat 5 ;  
WosldCom Conments Attachment A at 18; Qwest  Praposed CPJW 
SGAT B 6.1; Final Report and Recommendation at 10-11. 

1. ~ecision 

The variance factors set forth in the Flnsl 

R ~ ~ c z I - t  and Recommendation are a valid starting paint and are 

subject to adjustment during a six-month review i f  necessar:j, 

2. Discussion 

a. The Special Master derived the variance 

Eac-t.:.ors; from what the  similar "slaclr" would be if the modified 



Ip ,- Ci t'f t-' "'D 
rz A ~ $ 3 2  a cz-i'iical value of 1.645 were implemented. The 

*:n;zsr,ce factors are 1arge~- for lower sample sizes because lower 

r- .aef i ie sCzes are inherently less indicative of a pattern of 

~ T ~ z ~ - : I ~ > z ~  ulad are subject to larger anomalies than larger sample 

3-1 ? r* -*C *;" 
7.9 J' @.+ ", * 

b. AT&T and WorldCom argue that the variance 

Z;tc::ayt.a wb-e too high. 90th parties cite examples in their 

- . j .  .x* i - .z" ' 
7, b,~,,nict L @~!t~n~e~i t ,s  that purportedly show an extremely high 

v*zr lancr? wic1ma"~the imposition of penal ties. These examples, 

f ,~ : swr ;_ t* ,~~ ,  a r e  based or1 assumptions and are limited to a few in 

>p 1 r b n * $  Nhen the parties were given an opportunity to expand 

I >  L-na ,i:* t~vidence in the supplemental comments, they neither 

F a g T  , 2 ".? an altez-native proposal, nor expanded their evidence 

i-~q?~~ia;s% chz proposed variance factors. As a result, the Special 

?4;isir!:6~i-~:; variance table will be the starting point for the CPAP. 

%,t~,:,ng Lht  pre-.271 reporting period, and at the six month 

- * - - f r r$  2 % . , . .  after approval, the parties will be given the 

ogp>;,ir-t:,tlizity to show that both the variance factors and the 

, A : Y ~ "  - ,.,.-+;?,l 4 P -  z values are ineffective, and the Commission (with the 

Irr-Pp c:i- t-.l?e Independent Monitor) will consider whether to alter 

t +?$-- - A ' -  i,,Ta;~?$. 

c. These tables are the key to the CPAPfs 

f &6vxjki2 l i - 7 1 ,  
L S. The variance table, for example, could either 

Let.  re * i ' - ~  rr v Bt?irf;rr to maintain a constantly upward trend of service (if 



the sl.aclz factors were 0 )  or allow Qwest to provide a constantly 

da?i~m:eai-d trend (if the variance factors are too high) . T h t  

Cafil%iss5.si?'s goal is to achieve parity, and of course, 

uP~inra"ie1y coinpetition where competition i s  appropriate. To 

achieve  chis end, the Commissj.on will strive to ensure that the 

9. - k q . i a n  is fair and that all parameters of the Plan are set 

W I  Issue 28 

A,T&T and Worldcorn argue that the variance factors should be 
maallen: for smaller sample sizes rather than larger w i t h  
nml ler  sample sizes. ATLT Comments at 7 ;  W o r l d C a m  
Comwlelnka Attachanent A a t  1 8 ;  Qwest Proposed CPAP SGraT fi 
6 . 1 ;  Final Report and Recommendation a t  20-11. 

1. Decision 

The variance factors should be larger for smaller 

sample s i z e s .  

2. Discussion 

The results derived from small sample sizes are 

more of~en affected by a single anomalous result. To a l l o r - ;  for 

accasianal results that are out of the ordinary range, are c r u i y  

ananalous, and are not indicative of a trend, the variances for 

1 sample sizes are larger than for larger sample sizes 

t h a t  have a tendency to stabilize due to the normalizing effect, 

The variances will ideally allow for anomalies, yet i d e n t i f y  

*. +&ends ?- - of discriminatory performance. If the variances do not 



a-r;hle:e t l ~ l s  objective, they may be changed as described in 

: S G ~ C  2 7 ,  

&T&T maintains that allowing Qwest to " I m i s s  oneN any tine 
there is a sample size of 10 or less is overly generous to 
#we-t-st. AT&T Comments at 7-8; Qwest Proposed CPAP SGAT § 

6.2; Final Report and Recommendation at 11. 

Allowing Qwest to "miss oneN occurrence is an 

acc:ei:scnble safeguard for unexpected performance variances. 

2 .  Discussion 

The "miss one" principle is an attempt to allow 

Y ,PC ax~umalons results, and an avoidance of requiring "perfect" 

pa~:.foufi.,azzce. If this clause were omitted frorn the CPAP, the11 

t i  a CLEC had very low sample sizes, Qwest's performaizce 

I have be perfect to be deemed non-discriminatory. This 

,%l";.pect of the plan will be evaluated at the first six-month 

X P Y ~ F W ,  If Qwest  is consistently taking advantage of this 

shlowance and, as a result, missing a high percentage of 

samples, then the requirement can be modified. 

2'. Ssuue 30 

AT&T points  out that  a needs to be established. AX&T 
CC7~c3xlt6 at 4;  Q w ~ s %  P r o p o ~ e d  C m P  SGAX $ 4 . 4 .  

1, Decision 

I ( a )  is 0.05 unless otherwise stated. 52% 

discus-: ion sn Issue 2 5 .  



2. Discussion 

. .  - .  
Alpha (a) is the prcjbabil.1r.y of f a l y , ? i y  ; - ; L ~ ~ ~ + ; y ; ; ~ . ~ ;  

that Qwest is providing service out of paxity when, i n  f a c t ,  it 

The differe;lc{;? i:ik3t;t:++r; 1, is in parity (Type I error). , c .  :.. . .i , ~-. 

< ... commonly referred to as the con£ idence level, and the z c r i t x c a ~  

value is derived from tables based on t h e  corzfidsnce 3evel. 

Since the z value of 1.645 (which is used for amail santp;3ke 

sizes) is derived from a confidence level csf 3 S % +  i C  f ~ l i ~ h - r  

IV. PAYPIZEEJT STRUCTURE AND PHILOSOPIS? BEEETIm CPAP - -u 

T i e r  1: Compensatory (Tier T X f  Payments - 
A. Issue 31 

WorhdCom believes that minimum payments arkauld appky 7x1 &ay 
CLEC with small measurement: paors brrcamse, s%t$xi~!tr~b eh@ 
ham might be higher for a fledgtlfng CLEC, %ha barn Ss &%&a 
elevated for the new services oE a Zasgrax C%EC, &brJdC@rn 
Comments Attachment A at 21. wetat nb~ainc&Llfrries; %hat tfae 
number of lines in service in CaXoxade ria rask tb& puesp%r 
evaluation of whether m CLEC rjhould beiucbf f r f ZQIQ ~ t a : b m i & ~  
payments. Instead, West argues the pzoptsr ~ & & Q u E &  i& eh& 
amount of time the CLEC baa bean %n bu&Laes~. it 

Comments at 9; Qwe8t Proposed CPAP SGZT 5% 9,1, 9 - 2 Pba&.X 
Report and ~ecomendat ion  at 2 3 ,  

1. Decision 

Minimum payments will app1.y or11 :: ;: ; 1 G.&E:c~; 

'- I Number of lines is an appropxiatle indicntsct~ ok a a;f;<~:i; L i:t,$;..;. , 

2i Bell Atlantic H e w  York Order at Fippendis: g, s::a<i;;::.ir::a 
nn.22, 2 5 .  

4 9  



Small CLECs will be defined as those having 5 100,000 lines. 

. - 
a. Small CLECs are fztvored unciei- t h e  R;rr*;m:zm 

penalty method because these CLECs lose a higher  percentage l?jf 

their business when they lose a customer or must camperirate a 

customer for poor service, In theory, these small CIJECG gray r z c t  

have the market presence, name recoglaition or leverage t h a t  ::,he 

larger CLECs have so that poor service mail7 %.;re 1ikc.P;. 

seriously to damage a small company or- tc drive & G  eut  P E  

business. Larger companies may levelrage nore marketin2 find 

support resources to help rectify problems csausecit &2k ,ii;Er.-. iL,%r. 

Although it is true that both companies su:EEer, the x isk  s2 

sending a small CLEC out of business altogetkser is Iczk-get: r1;dc 

the risk of putting a large CLEC out of business. 

b . Qwest proposes mininilti: pa3~rrer1r-r; in t:kxe i*$$c 

of newer CLECs as opposed to smaller CIRCs,  ianpkyirsg t'na"z;ortrc 

CLECs may be small by choice, but st.ill be w e l ~ - e : r : t t ; ~ t ~ ~ ~ ~ ~ ~ ~ ~ : ~  ifi 

their market. This alternative is at t - ract ive  ork &!re z:th;:Eqxric7., 

but brings many more complications than the n ; ~ ~ t ' ~ e r  Q C  la ~ ~ " z ~ L L :  

criterion. For instance, the date f TGX 'n%ict'b ;t ! ' T O T ~ ~ ~ L ~ T ; + :  - i,: 

existence is measured could be a ealzten; iu~s : I f  ;.i Wac; 

spun off f ram another company or merged f r a m  m.yr1.t bpL% -z::.,.>mpa;ir ~ : s ,  

On the other hand, the number of l i n e s  is repox-t-cd ::P 

Commission on the company's annual repart. 



- - - -  
c 5 are calculated accordi39 ta the ~GXXY&;&Z ~ct ' ' ;  - 2  ; h :  .. 1 .;- - a 

which it is assessed may ijc E.~*.F&L\~*~+:J$, 

13. Inaue 3 2  

WarldCom contends kbwk p&~-ck&TE@zK%?5C& @%%R@ sh? g%@t &%*k %: $&a 
market as cpick3.y ;$B p&m@ M % E ~  ~ L C ~ C ,  $%H& g % i a x f ~ k g k r & & .  
W ~ r l d C u x i  Cammanto d&t&cjma~g &% ~ , % L z  l&%#&C #pea%@#@$& GTP&$ 
SGAT § 7,2 ; FinaJ  R ~ P B Z E  &a& g r k f  &Wu,"lid&$> -&f % $, 



1. Decisio~ 

Per occurrence glar,s are a;l apFr>FxistdF '?-*shfi:? 

of compensating for damages and openir2g t h e  ;33rk=z: - 

2. Df scussion 

a. The Plan c~ri"c&irzs & vzo~:t&m rL 3 :* 2 %2~: .- ., F -. 

i compensatory and punitive paymetlts. i l i a  , t a : : ~ ~ , ~ 5 : 4 ;  i t  *~:~>y;;;yf.s 

be fair to the CLECs by reimb~rning ekes- f a x  ~ ;n - t ; z i~e9  L:E;;zT;% k - 1 -  

6 - Qwes t , and to providt3 suf f iciest 2 i t l a : z ~ ~ a ~  $:,st i>--%? tzrs f ct-ir. $9":- ;t 

to comply with 5 271 xequiremicti,ntbb GX%$O:.~~L:::G~~~!.Y,,  t k c  S ; E ; I B ; . ~ ~ ~ T "  

, * -. .- level that will reimburse dama~e  $a a 7 . . b v  k 5  ;$~C&%'*?:;-~PZ-. ::FA~$ 

. - . " ,  than the penalty level t h a E  Q ~ e s " l e  >i-;,;i::? t ' r  s.-@;xr-- L~ * .- .# @ t t L,41 L = Y i? k ' ~ =  

improving performance" X n  t h i s  c++gp wjtoz r 3 ; ,- .& --@c 2 6 

- 9 '  improving performalice is greakel: t.t;ld1~7 CLCi.l. L ; ~ : $ : Y ~ ~ F P ~  L W::~:E.,~P j i e :  

more economically ef ficiesat f o x  QZ,JOG~ ta Z."CFX~ Si:ir* ; S L  ?*;&*k - * > d : 1 ~ ~ 3 2 .  t 

*. ,."* -. . - efficiency, however , i s  t i 2 $  S Q ~ G .  ~3:b.j @g$; .ii%&, c :  <, ;:c 

' ? 

Instead , the Ac t f l a  k 1 y xecpvr 2 re$ f%-~$j$k.k t,"f: 2 . b ~  C 3:*%~+ . .*;< !, v ,  *,*-, ,..* ~ t v . 3  - 1 st w .. 

s e w  i c e . As a r-sg 1 l; , sf:ix&n tzQgkgia&c 8 t;,%g) %;:,ii f&i+j,;:ryii:$:.:'$ rJ 2': &:;.*- . a,. F 

enough t- rnotivaee Qwese t f s  k.r%p$=o?,~% p;#3-,.r:**.; n . *,. -ii. 'i ..r -*. c % o i ;  -.. s 

ratcheted up each nionth e twc , i l  Qw~ba* , 65.":@8 

lowest pa  jments f r a m  Qwest a& ec ;,i %$ &c%,.ie*;t+c <::<;~$g.,,:, 5. ..%$;!:":.$: ,; 

. .. 

b. War+ dP<---ei S ~ L  + .,z &s;$;e..et .j, erg , fa?< :$&g,g:'g 

will provoke faster ~a~~~ iasmce f 2 u.n:$x:;$.:- t$~i,:,z..~f;f 



the rierct qzlestion bas to be j u s t  how fast; tllre crtsm~l:.dn-,e r;!r.:s? 

o c c a ~  and j u s t  hcw hia5 - the payments m u s r  I to d&~:isEg<t2;si? 

I ( goal. The pa-,.nent 1z::els could be set considterab?:; nagtxex tha;: 

the Plan sets forth, but the risk of aver-pe~>kaiizt .ng x i x e s  $ ~ t ? ~  

the payment levels. Since the rnininrttttl- paymefit s - K 

elicit compliance vary for each PID,  and sirzce th2we p a ; ~ ~ % r ~ %  

c - leveZs are c u r r e n t 1  y unlmot~n, the best a p ~ ~ ~ i t c h  is :e ~r.,:? ier-.:zst 

the escalating papent systern c ~ i r r e n t l y  set  fort-Ez ci;~r;j, e_c riL;,;x;i -: 

- g Qwest ' s responsi-r~eness to ongoing penal t i e3  + * G  % . L + I ~ Z  

Qwest consistently delays its ccsmpliance f ii-,x"~an~~" zs:rzt-fi5 , ::;:< ,: 

Commission will initiate a rant -cause an,a>ysi s iffiq:5?"s;;";:c5.$r, ; - 2 :  $;:<$ 

u -v .; 7: ::: : 2: * mtiy increase the penalties and  escala~riaz '" 

appropriate. 

C. Issue 33 

Qwest argues that a single ordez &h6ul& a@% gan&r&k& 
minimum payment under m o r e  thmta an& iP:LD. Xn@t&&$+ mask 
advocates grouping the p&csnaXz;i@a Eh&s: k 49amt dl. kziagfe 
order in to  a family. Qw?st Cormryaaea a% $ *  

1. Decision 

A single order may gcner&t;e ~3i r l~rz~~ia :  p,+t??%;'rt x ; - i h ; : ,  

multiple P I D s  . 

2 ,  Discussion 

s .  

a .  Qwest argues + - k - * -  :i h:;ee it ;.: -\;, ,. $2 

discriminate against a GZEC in a +J- . . A  -'- Q ~ * * "  , a& ' 3 g ?  c -  x 



s ingre  order as am~nunition, it should only be subject to a 

single minimum paymellt per order. I disagree. 

b. The purpose of the CPAP is to assure Qwesc's 

ongoing provision of service to the CLECs at parity t o  rhc 

service it provides itself. Qwest is obliged to make its 

syste~rrs, procedures and personnel work toward the goal of 

continuous service at or above the required level. To encourage 

t h i s  behavior, the CPAP must, should, and will encompass 

payments for each PID not met, regardless of whether one or many 

orders are involved. A failure to compl\,~ is a failure to 

comply. 

c. Qwest's sample scenario in which it violates 

seven PIDs for a single order would seern to justify seven 

minimum payments. The bottom line is that the PIDs were 

designed knowing that they measured various functional areas and 

Chat: a given order might involve more than one PTD. changing 

such a fundamental quality of the PIDs after so much work, 

effort and compromise is not justified at this paint. 

d. Furthermore, since the monetary penalties 

a r e  meant to reimburse a CLEC for actual damage, it is 

conceivable that each breach of performance would generate a new 

set; of costs for the CLEC - that i s ,  if the customex hangs 

aro~~nd lol?g enough to continue receiving such bad service. 



D. Issue 34 

Covad argues that the proper basis for eetting penaxef-6 
levels is the  value of a customer ox the cost of acrqv~iring 
a customer rather than the estimate. 05 ham front a 
particular incident, Covad  comment:^ at 14-15; Qw@zst 
P s i o p ~ s e d  CPAP SGAT S 7 . 3 ;  F i n a l  Report and dteeomendation 
at 13, 

.-,. ,-.. .L.&.~~ . ... ., .- - -- ? X I . , .  -,I. .",.,.I.. r .*,. 
Ail+;-., i.. . '... ...*. s, #,, ,,;Lr..-,.~;':aL,z- ,2,;2: zc>z.:.y" *--* ,&-" t-.-"'-"- . ".,., Z.C?>, =, :--aA,, ""..;..:? .*.. .*5, ::* f , . ,Z> .- ,- c 6 s  'I.. iN , ' 4, k L '  , :_ -i_ .i, &- 

- , .  
, . None of this inforna~ioz -bs:.zg : A::. 

. - Accordingly, the CPI ip  will I ~ p ~ ~ ~ e r ; ;  $2.; 

structure. 



ayenEap~  rrt. 3.w sTan3-r quauA~d pasodoxd s1.xa7seli\l '~e raads  

puip>.i,aq p U P  go auayss anraeuraq~e ue pasodoxd qou 



generate payments that are sufficiently meaningful to QVies~ ,  the 

Commission, with input from the Independent PIonitor , will m ~ B i E y  

the payment levels as deemed appropriate. 

Incentive-Based (Tier 1Y)  Payments 

World(2ow does not Believe that the duration .&unction should 
automlstically exclude the severity f rsskar cahcsu3&tf s~ fn 
T i e r  1X. WorPdCom Cumcents Attachment:  A at 4 :  Q-#4@1= 
Prapooed CPAP SGAT S 7 .4 ,  8 . 2 ;  Final Repore and 
Recaamendation at 15. 

5 .  Decision 

.. , - .  .* i 4-. ."< m.tiz~pL :"rs Zhaz car, irrcreass Qwes-, * s zxsrirRl*; :jattr:er;: : 2 ;$ ,, ,,&, - - * . !  

an-, is based on severity,  and one is based ~ r ,  5is23t:~;; -%. k. l ctd - 

proper approach is to keep the Eacmrs aepazsiace, !2%zi: E L T X : : ~ ; ~  ;$;: 

addj.tional penalty may be assessed i f  :hi_. pesrfa2m.a;2-2-2i~ kti:g'.>ti i 

i i a given severity. T h a t  additionai penalty t,+hLL ~ . s  a&, : : ;G,?- I : ,~:~ ,~  

based on the current month's base peaait?. amc-unt. L~ZI":;S:-~C *, h 

an additional penalty will also be assessed Eoi r  r ;-=art; 

performance. That additional penalty w i l l  he a f ~ c t a r  . -  rh+, 

zlumber of consecutive months missed. 



b. WorldComrs proposal to incorporate severity 

i r s t s  the duration multiplier inappropriately commingles these . 
rwa factors.  Furthermore, the argument that Qwest would be 

getting relief from its severe poor performance is not valid 

sin-u Qwest is being penalized for that severe performance on a 

:noixrflly basi.sr regardless of duration multipliers. 

G. X~sue 37 

W~rldCom also argues that the entire penalty escalation 
should go to the CLEC rather than just half. WorZdCom 
Comsnts  Attachment A at 24. Qweat, on the other Band, 
argues that paying the CLECe half of the Tier 1Y payments 
i r j r  a windfall to the CLECs and their portion should be 
'Limited to 35%. Qwest Comments at 5; Qwest Proposed CPAP 
B@&T § 8 . 3 ;  Final Report and Recommendation at 15. 

3 , .  Decision 

Fifty percent of the payment escalation amounts 

wi,J1 ga to t h e  CLEC and 50% will go to the Special Fund. 

2. Diecussion 

Depending on their interests, the parties either 

argue t ha t  CLECs should get more or less of the escalated 

genwlties;. Either way,  the proportion would be an educated 

t qua5s at best. A valid starting point for the plan is to send 

i 
i 50% oE escalated payments to the Special Fund and 50% to the 

9 . 7 P 'The CLEC will then be getting increased penalties tc 

GOVEX- the increased risk to its reputation and customer service 

quality, while Qwest will also be penalized an additional amount 

ca deter the ongoing behavior. 



B .  Issue 38 

Qwest asserts that the payment esca l la t im should fn;fe&&a 
after six months. At this point, it says, the p~aponts  ara  
more than sufficiently high to motivate Qwask to gar%oxm, 
Qwest Comments at 4 - 5 ;  Qwest: Proposed CPAR SOkaT $ 8.2; 
F i n a l  R e p o r t  and Recommendation at 15, 

1. Decision 

Payment escalation will. nt>t :rc:eze - six 

months. 

2. Discussion 

Qwest' s argument to f r eeze  escsiaeed pe:a-;iJ.t- 1le;s- 

, L makes no logical sense. It bases i"L ~a:gumel:t ax1 t h e  LT;;~ L P  

Eact that the escalated payment w o t r l d  poltenr;ialL>" '"db;a:-f'" :lte 

cost of the service in question. This argument ctiisses t k t - ~  psl:at 

that the payment escalations are meant to be a bakarkcc: k~e:.wt,,a*;i 

compensating tne CLECs for their losses a:~cX e~tsalr iiig r ;  t il:b 

penalty is higher than t.he amount that: L t z  $ 1  1 : c 

absorb as a cost of doing business. 8 1 x 2  the ~ s i  LLCE $p~~i:>st ck: 

suppressing competition in a par t i c t ikc  t'i7;trke: h.*xy ' : & I  t l'iv 

. .  . cost of the relevant services that Q;$es~  i t :  :,.P 2:eL ; ; : ; ~ t  fi 

sometimes the escalation may have to be ~ i - g ~ i  f i,cG$;:i PSC: ~ ~ ~ ~ 3 t - e :  

Qwest to perform. Altlzough the idea that C w t : ~  t l i ; i i ; ~  I;+ r~i!: ;c::iii;, :y  

evaluate whether it is more valuable to abc:i~*b 1~:;5:sr l  t ;yi; i 

retard competition or to adhere to the 3322 Gr*:c~-l~t pet2 ît l: J c * : ~  

is still purely speculative, one of the iil-.,d.-~:*--~--:-~~ts pr+a..ni r ~ k a . . . ,  - ,>f ?h::$: 

periormance plan is to ensure that this type GE ssraregi f :  f i t*?:.--  I X-, , 



is deterred. Continuous escalation of paqmencs fo- C Q R ~ ~ Z U Q G G  

pasx perfarmance should help prevent this SKI-aiegic activit;?. 

Covad believes t h a t  if Qwest is penalized on a n  ongoing 
bauis for any given ?ID, m e s t  alhould be required to 
initiate a root-cause analysis. C'ovad Comments at 15; 
Final  Report and Recommends tion at 15, 

1. Decision 

The Independent Monitor, at his/hax ~tvm 

discretion, may require Qwest to initiate root-cause analysis. 

2. Discuseion 

The Independent Monitor will have Latitude in 

initiating a root-cause analysis. If Qwest continues 3 m28S 

penalties , the Independent Monitor may suspect tirra";wt?st is 

be21avir2g strategically. In this case, the Indepenci-lnz ~ ~ l ~ ~ ~ i ? ~ ~  

may request information from Qwest regarding t h e  cause sf rite 

di.scriminator-y performance as well as the anri.cipated 

rectification approach and timeline. This process is nct 

nrandatory . 

J. Issue 40 

WorldCom strongly disapproves of any fim monetary cap on 
penalties - either overall or per m e a n ~ r ~ e n t .  W o r l  d Cozn 
Comments Attachment A at 2 5 - 2 6 .  Qwest, on the other hand, 
maintains that Tier 1X payments as well as penalties 
astieosed according t o  other interconnection agreement@ 
should be s-xbject t o  the cap. Qwest Corments at 10; @west: 
Preposed CPAP SGAT B 11.0 ; F i n a l  Report and Hecommendatf on 
;re 26-17. 





1. Decision 

The caps proposed in the Final Repout ZKC: 

Rersmrnenda Cian are reasonable and will be included i:~ the C P A P ,  

2. Discussion 

a. The caps proposed in the Final R e p o - t  a:?$ 

R e ~ ~ r n n ~ n d a t i o n  are quite reasonable. Even though the Rep : - t  

proposes capping the monthly payment amount, there aye T;*;c, 

wthts sizeable, exceptions to this rule. F i r s t ,  T i e r  ia . -. 

paynents are not capped. Second, Tier 1Y and T i e r  2 palme;i ts  

thac: exceed the monthly cap are deferred until a silbseq:jer~t 

mo:zeh, when payments would have been below the cap. There 5s a 

rklird exception, t h e  size of which cannot be predicted: pa27~2nCs 

made as a result of Qwest's failure to comply with tho 

~ e y u i r - e r e n t s  for the structural integrity of the CPAP (e.?., 

failure to make payments on time, to report n time, and t t 3  

document changes) are not capped and are e;.;cluded £ram the cap. 

'These factors soften the cap arid represent a seasanable 

compromise. 

b. The only Tier 1X caps are per measure caps 

on Tier 1 C  payments. Since these measures have the least 

business impact, they have been designated a lower priority thaz 

at;her T i e r  lil measures; however, since they are typically i re ry  

h igh volume, they have the potential for geiierating high 

pap:nnents. This conflict is resolved by setting apprapriatt per 



. C W ~ S  a 6  described in the Final R?por-c and 

c .  Qwest's request to include other payment 

mackani,f;ms in the cap is denied. The CPAP has been designed 

% i ~ h  t k i e  n t h e ~  enforcement mechanisms in mind. If Qwest wishes 

TQ !i.tni,t it,s 1,iabi1ityI it is free to negotiate other 

r-;~x'i"4';0rt%?anse rernedy plans with the CLECs . Further, Qwest always 
6 

i o a ~  ~11s alternative of improving performance to avoid payments. 

4 ,  Clarification 

Different parties seem to have interpreted the 

laat* three Dentences in the first paragraph of section IIID of 

; F.inal Report and Recommendation in different ways. These 

senksr~cea desc r i be  the way that the cap will limit Qwest's ~ i e r  

1Y and Tier 2 payments. Let me attempt to clarify this 

J <4Jqg\LagE : 

Qwestls cap on annual payments is $100 million. 

"f"frl:1 rrtorithly cap is equal to 1/12 of this annual cap. If the 

'Tier. 1): payments alone do not exceed the monthly cap, but the 

'T'.iax LZX, Tier 1Y and Tier. 2 payments combined exceed the monthllr 

i Qt~est w i 1 , l  pay tlie entire 1X payments and will pay Tier- 4 Y  

arid Tier 2 payments until the cap is reached. The amount of the 

7 - t ~ ~ ;  ly and Tier 2 payments that is over the ca.p is deferred. 

If the Tier 1% payments alone exceed the monthly cap, Qwest will 

sc5,11 pay tlie entire Tier 1X payments, but all Tier 1Y and Tier 



2 paytnents w i l l  be de fe r red .  I n  a month when :Q,.~esi's cc;cal 

pxy~nent i s  below t h e  morlthly cap, any de2ferred palments p i ~ ~  

interest b r i l l  be due, but only t o  the  extent  t ha t  t h e  de fe r red  

payments do not  cause the  t o t a l  monthly paytxent t o  exceed. the 

monthly cap. I n  the  event a l l  T i e r  1Y and Tier 2 pa::menrrs 

cannot be made i n  any month due to the  cap, Qwesc will p a y  Tie: 

3.Y p a p e n t s  f i r s t  (up t o  t he  cap) and then, f r o m  t h e  l-err:a,i.ni.:lg 

inoney, pay Tier  2 payments (up t o  the c a p ) .  

K. Issue 41 

WsrldCom believes that a procedural cap would ba us~frr l ,  
WoridCom Comments Attachment A at 2 5 - 2 6 ;  Qwest Puaposad 
CPkP SGAT § 11.3; Find3 R e p o r t  and Recammendatlan at X7, 

1. Decisions 

There i s  a l ready a proceclural cap irr .  rile -F;r;~q.i 

Repolxc and Recommendation. 

2 .  Discussian 

The Fina l  Report and Recommer~datio;? deacuibes A 

procedural cap i n  t he  second paragxaplz of section I X I C .  T h i s  

procedural cap i s  super ior  t o  a strict annual proceduvaL zap 

because i t  al lows a f a s t e r  response Lo high payments -" 
*. 
i d.? 

months a s  opposed t o  a year - and fosters ana1yai.c; o f  ;tnnikaL 

trends . 



2, LEGAL OPERATION OF CPAP - -- 
A Xesus 42  

wept al,rguss that the payments defined in the CPAP are 
l iq t idated  damages and thus foreclose any auppleraental 
damages from ovsrtLapging contract actions. Qwest Cammsnes 
st 11-12. Covad is concerned about the procedural 
abajtacPes that must be overcome pr io r  to filing suit 
ragasding an issue that overlaps wikh the CPAP. Cavad 
Ct=om~ents at 119. AT&T maintains that a CLEC shou3d not be 
l h a i k e d  in bringing related contractual actions in any way, 
ATBT Comments at 19-20; Qwest Propoised CPAP SGAT D 16.6; 
Pin'al Report and Recommendation at 19, 27, 

1. Decision 

CLECs will be able to sue for additional cantsac? 

danrages, as discussed in the Final Report and iiecornrrmendat.i~~:, 

2. Discussion 

a. CLECs' ability to su.e for additisna: 

cor;"lcract damages is a safeguard against extraordinary Losses 

?hat. CLECs might suffer as a result of Qwest's pear ,aerforma~:ce, 

While the CPAP payment structure will be periodicail? ~ u a l u a t c 3 d  

and adjusted to reflect fair conlpensatiwn and a-ies-a2.i i s3z-%s 

4rscurz-ed by CLECs, there may still be occar;ions in t;tliicll ps(:;r 

performance results in an unusualiy high CLEC boss. TI-trt $GAT 

language should allow for the CLECs to recover these losses ~ . i , ; x  

court action if there is a valid cause of action. 

b. Qwest argues that it is n ~ l t  fair f o r  tilt! 

CLECs to receive liquidated damages, but still. r e t a i n  the I-icht 

to fight for more damages in court. It argties that the t w o  



~hould be mutually exclusive. The validity of this conce-n Is 

tempered by two factors. 

c. First, it is true that, in an exdi~:ai:y 

conlinercia1 contract, parties would not have the abi1it;; :s 

supplement liquidated damages. The SGAT" thotigh, is not an 

ordinary commercial contract. Rather, it is a regulator;- tl:rbrid 

csf a contract and a tool for furthering public: policy. lrh t~ 

Caakmission has the authority to ensure that: Qwe8trz 

interconnection agreements with CLECs promote con~pe t i c i an  .:rtzd 

adhere to the Act. This Coinmission also has the a t t thor r t i , -  ti> 

levy fines on Qwest for providing poor. retail and w'rarslzsai~:~:. 

service. These principl-es, combined with the b r ~ a d  ccacc::~ 

about post-271 backsliding, justify the risk i=hatr: o~~?r\~." r .a?ia t 3:; 

Qwest may overcompensate the CLECs for their da~t~ilgee, :'E*Z1li 15 

preserving the right of the CLECs to stre trhen khey a'nke undal- 

compensated. This risk to Qwest is mitigated si~bstanti~i- l?l t :~ by 

the probability that a court would not allow da t~ble  reca%req,- ,*;lri 

would require an offset of any amount the CLEC ret:ei.v2d ~~rlcl ter  

the CPAP . 

d. Second, the CLECs' ability t a  b r i n g  siiit- :iz 

pr'ocedurally limited.. CLECs are deterred f rant br: iry i;:~;j 

f~:ivolous suits until they can navigate the dispute r:esal t ~ t  i c z n  

process. Some parties are concerned that this llurdle w i l l  chill 

lawsuits. Chilling frivolous lawsuits is exact39bp rlze p u r y s s e  of 



thi.c procedure. Since the CPAP will already be in place,. Cjw*zs:: 

shoi i ld  not be pestered with gl-oundless lawsuits. Nan- f 2-ivalous 

l a w s u i t s  will not be deterred if the parties e:.:perld the ~2-2pe t  

1-esources to show the validit;: of the caLse of: action. 

. * -  e. As for the concern tl-rat ~fie p a r t l e a  ;+;id 

fsat.e to waste valuable resources on the ~ ~ S P L I ~ C  r k - ~ ~ i t i t i i ~  

puoeess, it seems that the majority of t h i s  wcsk.F: i<ii l  

cignif icant1.y overlap with the work that ~ o r i l d  be I -  e L  i,17 

t r i a l  preparation, so there will be signi.fi.cant nppcartAi~ni:~~* Eer 

reuse. 

B. I s s u e 4 3  

Qwest maintains that Tier 2 payments should no t  ovexlap 
with payments to the State for the a m e  service!. Q f a r - e ~ t  

Comments at 13. 

I. Decision 

Tier 2 payments shall not w e r 4 a p  w i t h  p a y ~ ~ ~ % ~ ; t . s  

tinciler tile Commission's service quality r u l e s ,  4 6'CZ " ? 3 3 -  4 3 ,  t'cr 

the same service. 

2. Discussion 

If Qwest believes that some Tier 2 ~~:,*IT-Z;-L: c 

dilplicate payments that are nlade under ser-,-ice quaL:;:- r-!:,-:c . 

Qwest may make the pay-ments to a special interesy-bear-l::q e3.T: t7:.: 

accnount and then dispute the paymsnt s v i a  e lr;.iaper,.;ier.t 

Monitor. If Qwest can show that the p a  &z-e ~ ~ i - d ~ t ? f i  

dul:,licative, it may retain the money (and i s  I;;?-ex-ear ' - I - :  .<a i 3 : 



." - 
indeed duplicated service quality- rule's Fa>=e:?ts.-. ,, , :-;-, 5 :.:A: *;J -5 e 

the money and interest will go to the Tier 2 S P P C L A ~  F t ~ l i c i .  

C. Issue 4 4  

Covad questions the Commission's legax authi;rX-9t.i; 
obligate the parties to waive mrefflscJLies that, overlap with 
the CPAR. Covad Comments at 17; Qwerst Prapoaed CPAP SGAT $ 
16.4; Final  R e p o r t  and ~eccariendation at R9, 

1. Decision 

The CLECs waive the rernedIies tha: i t-zVer.l: . i~ U:: IE~ 

the CPAP by adopting the CPAP as a contracr, 

2 .  Discussion 

+ t The process by which the pax-tias %&.A& L ~ Z - ~ : ~ : : " ~ ~ . ~ ~ ~ : ~ ~  

' . - 
the CPAP is as follows. First, the Cc3mrnissis:: 3:s i r : E ~ d ~ > z > : ~ ~ e s ~ i  

SGAT language to Qwest . Next , if Qtv'es t tbptnt s t i"1.s rf:'i;'~;i~~~\ isz: -, -;;2 :: 

§ 271 recommendation, Qwest will adopt the ~-eca;wtf,aen$eG CPAP 63A : 

language. Finally, if the CLEGs w i s h ,  they may - t.:s r Sit? 

CPAP by adopting the CPAP SGAT language. itihoLesaPad Qi=.t-~ocr:.;l;*. 

the Commission is not forcing the parties cs E~r+egu  - I c q , z E  

rights. The CLECs have their choice of rernedla:.,~. Thcy a re  r i n k  

entitled to multiple remedies fox the sarne c i ; ~ z c r - ~ ~ r i ~ : ~ ~ r ~ ~ : . ; '  

behavior. The Commission's role is simply no2 te Eorc- Q w f " ~ t  L.> 

implement SGAT provisions that creace r~idtri~darzc ~ 7 k 3 7 ,  i q22t : i)'i);i: 

under multiple frameworks. 



VX. CPAP REVISlaN PROCESS -- 
A. Issue 45 

W ~ r l d C o n n  believes that no topic regarding the CPAP shou%d 
bf completely "off-limits," but rather that a party should 
be 1 to petition for  review of 'these "firm" aspects 0% 
the plan.  Worldcorn Comments A t t a c h m e n t  A a t  3 5 ;  mest 
Proposed CPAP SGAT 1 1 8  .I; Final. Re~pox t  and RecommendatPaa 
a t  2 3 .  

1. Decision 

A party should be able to petition for reviek; of 

" f i r m "  aspects of the CPAP. 

2. Discussion 

a. When Qwest implements the CPAP, some aspects 

will undoubtedly he more flexible than other aspects. For 

example, it will probably be easier to adjust a per measure base 

pa~mel i t  amount than it will be to vary the calculatiox~ 1.s~ which 

averall payments are calculated. The increased difficult)- i;; ci 

result of systems proglramming and user training f a c t o - S .  

Furthermore, if the Plan does not have a chance adequately to 

stabilize, there is a risk of "thrashing" in wlniclz the Plan is 

constantly being '\improved, yet the improvements and t 1 ; t . i ~  

conaeyuexlces are not well coordinated, are isolated, or arc not 

tl'lsugllt: o u t .  

b. The Commission wishes to balance t h e  

difeiculty of changing \\firmu aspects of the CPAP with the ~ e e d  

EOT flexibility. Also, the Commission wishes tc avoid hea: lng 



aXglirtlBnts that the parties will undoubtedly raise r e p e a t e ~ i l ; ~ ~  

,'irtcX T-a;?. r,be sake of argument rather than for the purpose of 

i=~%~:t:?.;.t:c>.,; llnrproving the Plan. On the other hand, since the 

CPAF does ~zo t  cl.osely follow any other state's working PAP, it 

ia possi.ble that some aspects of the CPAP will be less effective 

than atirers. The parties sliould be entitled to raise va7Gd -.A 

concerns regarding these areas. However, the Commission will be 

disin~linecl to make any fundamental changes to the Plan unl.=ss 

there is a clear need and benefit, and the Commission will :lot 

~pp:eci;7tsrz hearing the same arguments rehashed time and again 

w i t 1 1  no new supporting evidence. 

Qwarrst i s  concerned that there is no firm sunaet o f  the 
plan. Q w e ~ t  would like for the thx:ee-year review to 
Imludo an evaluation of whether private business 
wgxeaents are sufficiently pervasive to supplant the CPAP. 
@west Comments at 20; Qwest  Supplemental Comments at 52-13. 
AT&T and Wor ldCoxn  argue that: these shauld not be a sunset 
provision in the plan. AT&T Supplemental Comments at 2; 
WorldCom Supplemental Comments at 2 ;  Final Repar t  and 
Recornanendation at 23. 

1. Decision 

The three-year review will evaluate the plan to 

determine which aspects may be phased-out. The entire plan will 

autromat.ically sunset six years after 9 271 approval, w i t h  the 

excepcisn of Tier 1A payments, which shall persist indefiniteit; 

until suspended by the Commission or supercede3 by a n e w  CPAP. 



2 .  Discuaaian 

3. The CPAP is a temporary mechanism to ensure 

t 3 : ; q a  $.iti.~?e:: ' 5 pez-formanze does not backslide a£ ter it is af lowed 

+.. k b t  .- 6 e y l $ , ~ r  .torkg + distance markets. After the plan has been in 

& I ~ ;  usLX-e:?f i~c. : :  w i t h  payments made for six years, the market should 

- i~::.abJl,ized; there should be available alternatives to 

:Lk-+.: , . c . % *- s resa3.e and ~inb~liidled access produc:ts ; and Qwest and 

'" 'QtU+, 
\&- A 4 x,+ dv - w i  l l likely have adopted customized performance 

a~$;t:e~znients. The Commission is optimistic that all of these 

.F - 
I 3,rcte 1-p- wil l  obviate tlie need for the CPAP. The six-year review 

ii--ur~dztcted at: 5 % years after S 271 approval) will evaluate the 

apya:t:tprj.aceness of complete phase out and set concrete dates and 

pac\aait?ses by which any remaining facets of the plan will then be 

@'I, 5 l ~ ~ i , ~ ~ ~ ~ t e ? 6  . 

b. Despite this .six-year review, this entire 

pzan, wii ;h  the exception of Tier 1A paments, will sunset by its 

re.rrnn s i x  years after the plan goes into effect. At that tine, 

s,?.ze Commission may revive this CPAP wholesale, may sunset the 

E L -  p lan ,  including Tier 1A payments, or may ailaw L T I O Z - ~  

::ra$itional contract and arbitration remedies to take the CPAP' s 

"' 'This inquiry will bring the issue of the C P F . P 1 s  v.sluntarq< 2: 
t:lcrnda; i~r;r nature to the fore. It will likewise require that the C o n ~ m i s s i c i r :  
*n-.~:rr r h e  question of its authority to require a CPAP. I nonetheless pxefer 
c -ce:ny t-lie presumption t l i a t  the CPAP will end and then have to be  r e v i - ~ e d  or 



Wa@t argues that payments made under private performance 
gXwks elrould cosltrilbute toward the c a p .  Otherwise, it 
G & ~ B +  privaee performance plans will never proliferate. 
Q l r s s t  Gomesrta at 20; Final R e p o r t  and Recommendation at 
16-97. 

1, Decision 

Payments made under private perforrna~~ce piacs 

w i l l  n o t  cancri.bute toward the cap. 

2, Discussion 

Payments made under private agreements will riot 

.,T = P A* tatbrard the cap because private agreements will then h a w  

1 ,bS, ,7L+ power to affect the amount of money paid to the Special F ~ m d  

<%:$%I T ier '  l'i and Tier 2 payments. Also, the private agreements 

ac.iI.1 m w i  l i k e l y  replace Tier 1X payments, and these are not 

c~pperd an;,way, Finally, if Qwest is concerned about its larger 

~ ~ s > i . + 2 i ? t  i ~ 1 .  liability w i t h  the advent of private agreements, i t  

uflau3.d ~lndez-take to provide non-discriminatory service and hence 

n v ~ i d  t h e  payments altogether. 

V X X +  DXSPWE RZSOLU*SION PROCESS 

I;ZWeist advocates using a eontract ALJ and existing Colorado 
statuk~ry proced-ures for dispute resolatian. Qwest C ~ m e n t ~  
a l  17; Qwest Proposed CPAP SGAT 559 17-0 eZ= seq.; Final  

i c  over tl-ie contrary presumption that would have is pel-sist 
i r ~ d a i  ini rel*?.. If, a£ ter six years, competition in the local e:.:.chanae marke t  
i:d r:<, rri*?ri.? advanced than it is now, then there are problen~s in tho mark=: 
r h g t  nurely g o  beyond the performance assurance plan's capability to dddress 
,ir r c ! +medy. 



I .  D s ~ i x j i a n  
a 

n*ii 5 Ciz~t~missian will hire an Independent Monitor 

dli;put:es, L%mbi~uities, and questions regarding the 

N .  The L-esponsibi1.iti.e~ of the Independent 

,;a * -.a rr , v ;  % - 7 5-ar1gc f roni in£ ormal question answering and 

- e r  Y I 3 of I;ix Pl,an to formal dispute resolution and 

,,$ g-1 : j 3 5 23 : + J.;,z~- e Bscauri(? QE the range of responsibilities, the 

$-..i:$* k:i q a sort of hybrid of Staff, arbitrator and 

A *  * 
at71.* F ; , ~ ~ -  t ;  xeasoa, the Commission declines to peg the 

-t \:A . ? d ~ n i  COX i n t o  an ALJ title. 

13, Fur th~rmore ,  none of the existing Commission 

f-!;i ..":' :fib+$$_ the CRAP needs. The formal dispute resolution rules 

Y L  T M ~  n~tich overhead for the simple clarifications and 

%zv , - ~ : J Z B ~ ~ ~ T  $- i 6x15: needed for tlze CPAP; the informal dispute 

: t"$-.;r:;4itli;ln xulee lead to resolution by the Commission; the 

- 13ispn.t;~ resolution rules also require a formal 

'!be expedited complaint process most closely conforms 

2 needs, but it is overly-formal for a fiust-round of 

-%.? !; i , . +, % k g  - A l s o ,  those rules are intended to be a last 

' - '  ?.#% ,-,,.*, . 
. . i :~ . , . .  , :\i:~ik'vrzr, chat ever1 simple question-answering or interpretation 

3 .-; ,:, :, ,&g ,c- $ : ;:; pi,&j 1 ?: 1 1J . 



resort,  to be used a f ce l -  the parties use the processes set for th  

i f i  any irltercsnnection agreements. On the whole, the process 

set fau'ih in the Final Report and Recommendation is appropriate 

and can be, later follot~ed up with the process set forth in t h e  

Cazhr~~Bssion Rules (see, e. g., 4 CCR 723-1-61) . 

Qwest also asks to change the VP-VP n e g ~ ~ t i a t i r ~ g  process so 
that the two companies have longer to come to a sesoZutian 
after the executives meet. Qwest C o m m e n t s  a t  1 7 ;  Q w e s t  
Praposed CPAP SGAT 5 17.8; Final R e p o r t  and Recornendation 
a.t  25. 

1. Decision 

The VP-VP negotiation requires the following: 

The CPAP1s  dispute resolution process shall not be resorted to, 

ur:less and until, the problem is raised at t.he WP-VP level txtia 

weeks before a complaint is filed and the complainant submits a 

statement, including specific facts, that the complainant 

engaged (or attempted to engage) in good faith negotiafii.ons t,s 

resolve the disagreement and that, despite these negotiatio~s, 

rhe parties failed to resolve the issue- 

2. Discussion 

The CPAP will implement the language set f o r t h  

above. This serves as a clarification and embellish me:^^. T r  4 a 

a combination of the specifics offered in the Fj.nai Repor-t and 

Reccmmendation and the process set forth in the exppditecl 

dispute resolution rule at 4 CCR 723-1-61(k) (1) (c) . 



ATPT worries that the disp'ute resolution procedures and 
s i ~ k  of associated penalties will have a chilling effect on 
di~putas. AT&T Comments at 21; &west P r q p o s e d  CPAP SGAT § B  
17.12, 17.12; Final Report and Reconemendat:ion at 26. 

The dispute resolution procedures arid risk of 

asauciated penalties are meant to have a chilling effect on 

f p l v ~ , . l p u s  disputes 

As discussed above, one of the goals cf the CPAP 

is to ericourage the parties to work through their disagreements 

volunt:arily. Parties who bring frivolous conlplaints and suits 

will be penalized. Parties who have non- frivolous claims need 

not T ~ ~ ~ T T Y  about the penalties. 

VX'I J . MISCELLANEOUS ISSUES - 

weat wishes to include a paragraph in the CPAP SGAT khat 
says Qwestns performance .under the CPAP shall. not be uued 
a8 an admission against Qwest  or as evidence that mest is 
Xiable or culpahls for violation of any state ar federal 
l a w .  Qwest Comments at 19; &west Proposed CPAP SGAT 8 
15.2. 

1. Decision 

2. Qwest is entitled to include language in the CPAP 
that will limit its 1iabiLit.y and culpability for 
%he enforcement terms and payments in the CPXP. 
These terns and payments will not be considered 
as an admission against interest or an adlmAssian 
of liability in any legal, regulatary, 0s other 



proceeding relating in whole or in part to the 
ffime performance. Discussion 

A1 though the information contained the 

f:i~ufo~rrzancr- reports may be entered into evidence in a subsequen~ 

p~c:r~;.~dit~g irzvolving Qwest ' s performance, payment inf ormat ion is 

:jx:i: appropriate. for that forum. While the statistical 

Val-. +. ;* ..' " * . bEz ,, .*--:cIoJ agies and payment calculations represent t h ~  

e ' a ~ ~ n j i s s i ~ ~ 1 ' ~  best effort to implement an automatic dr3tection 

6 - 8  lt" ,,sy,i~em f o r  discrimination, any automated system will not 

rieeessarily take into account all factors that a court of law 

m i , g t ~ t  cunsider. The payment information should not be used 

a.ufamat ical ly  to incriminate Qwest under other state and federal 

Covad suggests new change management PIDa to address timely 
and accurate notice to all CLECs. Qwest and AT&T jointly 
propose new FLDE; for change management (PO-16, GA-7, and 
PO-18) and the provisioning of LNP (OP-17, MR-11, and HR- 
12). AT&T individually proposes a new change aanagement 
PPD (RQ-3). WorLdCom individually proposes a new change 
management PID . Covad Comments at 9-10; Qwest Proposed 
New P X D s  at 1-5 and Attachment A; AT&T Proposed New PIDs at 
2-12 and Attachments 1-2 ; WonrldCom Supplemental Comments at 
4 - 5  and Attachment; Qwest Supplemental Comments at 14-15; 
Final Report and Recommendation at 30. 

1. Decision 

The new PIDs agreed upon by the parties are 

accepted. The CPAP shall incorporate the proposed P3- 16 ; GA- 7 ; 

and PC) - 18 change management PIDs . The CPAP shall incorpora t -z 



the proposed OP.-17, MR-11, and MR-12 PIDs measuring the 

p~~.a*?isi.isning of L N P .  Qwest is a:,lowed 60 days after it begins 

gr&-271. reporting to report on these new PIDs. 

a. The Final R e p o r t  and  Recommendation 

sicrifies standards for, and requires development of, three 

z31ange management PIDs. Qwest and AT&T jointly propose the 

::l%rce required change management PIDs (PO-16, GA-7, and PO-i8) . 

&t  he ti,me that the new PIDs were proposed, Qwest and AT&T did 

ngz agree on whether unrecoverable data loss should be accounted 

Ear in GA-7. The parties have since agreed on language dealing 

w i c k  r.he data loss issue. WorldCom supports these proposed 

change management PIDs. Covad makes several suggestions on i v h t  

change management PIDs ought to address. Covad did not develop 

srr propose any specific PIDs. Covad also does not comment on 

any o f  the change management PIDs that are proposed. It appears 

that the change management PIDs proposed by Qwest and AT&T 

address some of Covad's suggestions. If additional change 

max~agement PTDs are developed, those new PXDs shall be 

cansidered at the first six-month review. 

b. The Final R e p o r t  and  Recoinmenda t ion 

apecif ies that the parties develop submeasures for MR-5 and MR-6 

L a  measure effectiveness in situations in which the number 

porking/disconnect process lefc a customer without service. 



Xnseead of submeasures for MR-5 and MR-6, Qwest and AT&T jointly 

pxaposed two new PIDs, MR-11 and MR-12. WorldCom supports tliesz 

proposed LNP PIDs. These proposed PIDs satisfy the requirement. 

c .  The F i n a l  R e p o r t  and Recommendat ion a l s o  

suggests development of a PID to address premature disconnection 

s f  a customer that is switching providers. Qwest and AT&T 

jointly proposed OP-17, and the parties have since agreed upon 

the standard for this measure. WorldCom supports this proposed 

LNP PID. The proposed OP-17 PID satisfies the requirement. 

d. The Release Quality Implementation uf 

Changes per Qwest Documentation and Specifications CRQ-2) 

measure proposed by AT&T and supported by WorldCom t v i l l .  not, be 

ir~corporated at this time in the CPAP. Also, the Software 

Validakion measure individually proposed by Worldcorn will not be 

incorporated. Both measures are proposed bay the parties to 

address the quality of Qwest' s so£ tware releases, Qwe s t 

specif ica1l.y opposes illcorporation of RQ-3 and argues chat GA-7  

addresses problems associated with new software releases. PXEs 

n~easuri.ng software quality need to be carefully weighed against: 

the possibility that software releases m a  be ~tnnecessa r i ly  

delayed in an attempt to achieve perfection. To allow more time 

to weigh these proposed measures, they shall he considered at 

the fivst sixth-month review. 



C. Issue 53 

mest suggests that the change in defin3,tim-k a5 esxdeking 
PLD PO-6 should be incorporated in the CB1W and t h e  & new 
standard should be established. Qwea t Supplwsa tar 
Comments at 15-16. 

1. Decision 

*bL,$2ar:-ice.5 L 3  The change in dzfinitian s h a l l  be in-*--- 

the CPAP. A new standard shall also be incar-lp;=irated s ince  T - h c  

existing standard was based on " L e  previorzs :ief i r r i t  iotl- c;,t FTt-a 5 - 

Qwest shall immediately inf orin the Cornmission t r t  i L 9 % ~  

. < 

new standard when agreement on the new sta~xda,xd iz re&:;r;.t'ci; 5%- 

the ROC OSS collaborative. 

2. Discussion 

C1iang ing def i n i  t iar, 

8 " .  

developed PID is in accordance with t h e  cix~+x;t.i tari  g:d:-::aw:t ~ 2 - ;  

- * 
the Special Master as long as t h e  ROC cca~aborativc 2;,%3 red = $b%.-t 

agreement on the changes to the PID, in Chi :?  r:ar&? k t  j i a i r t f !  ~11'~6:1";: 

sense to change the standard. 

XO Colorado, Time Warner Tslocom md WorltdCam &tgt;a@ that 
special access services ahauJd be iarlu&ed &a& 
diaaggregated in the ordering, provfsiaaimg, n.k&fnk@~kac& 
and repair PlDs. Xi2 Culoradcl sad T1mmas W&raar Y~,b*ga$irt 
Csments  at 1-20; WorldCoin Corneats A t t r l ~ ~ f r m r ~ n t  &I at! 3 a B 5 ,  



Penalties shall not be assessed fay tjlese ;",i?ti+=~~.*cy 
II 

Instead, Qwest will provide the informat i b ~ ,  ;~",C:PPSS~*L" : c: .x"-p=.r 

A* .b +. +. - its own retail service to the sentice pz:'o'-id-d Ikc LLLL.~, 

a .  There are tsqa eompe-r;in~ *,-iews - 3  

inclusion of special access services in @he C'PXF, -?;; .>ZY han2.* 

one might broadly argue 1 1  ?:he p"s:rpsa+ ,;F e :tc ? A  L i- + .- - 9' 

ensure that the ZLEC pxa~4.deg adeg6.1:1f;tc SEXY;-;:.'~CQ ts af 1 :a:G : i-ll:c 

CLECs t o  compete effectiveX:~:., Qrz eht: a t h ~ r  ktT.,,",n.3, c:,xi : k : ~ b - ~ ?  

na.rrowly argue that the CpAP'g , gi3, i ; ~ ~ , : , * , ~ a * ~ i i +  ". e-7; *. ,& x2 g $I&:: vLg:.$ 

elements, resale and coi3ocar i.an. 

Act states that the f i E C  must o:azt2,ti8zt;rc~ $2 *EI%PY pt ;~?  ;2:1-iE;* s a ~ ~ s ~ . g ~  

.. * 
required for . . . approval ='":"'; T'ksa. $$:,:a 1: ;A;& &g?, $;'is.e::g :A 

market is \"fully a n d  k r r e ~ ;  m:lC  b$c7 $9  ,y 

particularly helpful in ressl  y i n g  thin i gt;!z;q%, 

ensure that the local ecLepkans ~ ~ e ; ~ ~ r b z . ~ ;  ,it;;;, 



-3 - 
competitive entry. '" Ttle puxpQse of C;ZS;F: ~ 2 ~ 2  ~ ; r "  2:::~ t - 2  T i f  2 ,-* <: 

--;- .-- 8% that Qwest provides satisfactory se~=~~itze e'". L J  at 5E.L 

. . - - times, rather the purpose is to ensrzrs 2k:'k-87: c ~ & % B Y " ?  _:rmA~$s;t- 

& alppj:;2~;-% L * service does not backslide after 6 Zri .zsxs;ay %ll"; 

- -,-l y: with this view, P I D s  shou3d be i/~r77.'2tr.a:5 2 : 

first place. Then, 23s dp"&+esgrr-;t ~ ~ 2 :  - ; t;f*-p:~p.*lh~- - t- : J= 

service, as private agreemerrts fcr  $~eti-f2l"m1:::3"3 w.?:a E t 17:-:fZ> srr 

* a 

reached, and as crnpetitisn grows, t:i& tCPA,$ X L : , ~  be ~$;,~TFF<+ I . - ~ ~ X : ~  

of e;cistence . Tbe irtc2inatio;a of t h e  LrcaxJ:XICJ ~2~i:sr?!;t%36i<,%th?:$* ? s " ? 

keep the scope af the CPAP rrarrr?~ kzistht*i.= $hati i?r:ir~& ' $,e7 : f . ~ $ . . L ;  

i s  to shrink the Plan rathex.- tltai., :c E ~ ; ~ ~ ~ I % A  i , t .  

d.  Purtherm:asx2, iZikt heklbhs gt3-* &:I{ - F ~  +Le tZq!% y:iF 

a%* Y cr .s g :*: t5 p,"e L' :: g9 i' ; 'q 1 Telecom brief argues +char t k k ~  ei.&:,;,d fattcT~' 

access circuits instead .sf L:drt:ti.:t~:;2alid;- ~ ~ $ ~ t i ~ * ~ ~ - + ~ r ~ j * *  rar;;$ - - k i % * 3 3 + ! ; % v ;  -. 

: r . ,/. . unbundled network eelemenKs , h a  PLE22fr 4 . * ~ $  K P Z I  + , . - 2 T  

*z;v$;:- : ; 4 > < b $  & , ! & , * W  : into their existing speciatl, acs:en% :T,;W*~L~ 1,bb;b- $: - 

expire, at which time the  circuit$% y%.;k:ii i:ii~$;iib.q::q::.j :! :+tTjgi; :- 

$ 1  

" ; $7 , . * - 1 " that point in time, che t~LEC,;:; ~6 jL 1 "v+ 

is more economically e l f  i c i ~ i z t  2 : ~  r%*'=$pe- & a  & + c f L -  LgffKg ;r ti).si"rS t q 

circuits. p e r f  ormanee t.;i 2 2 .crbtr<c~a~,s *,. 3- ,- e 31 F,zr 
:r. 

the decision wfieth9r or woe to canuc:n 6, i t  - 9  4 7; . ': 

3 2 See s u p r a ,  Issue 4 6 ,  



- .  7 Warner Telecom correctly poifit, m~ ' l ; " ih&u: : s :e~k  d.;f;i 

facilities to accommodate -UNE orde~rs. 1 g  ~.hcxa  GY+? I:<- 

- 5 facilities, then Qwest: will pr8Tfide these % z ;  d- ;. - :r:: 4%:; ? 

"- special access order, h i  is m ~ r e  ~xy?nak~.s;'-;-~ 3 % 3 e.j -.a 

- '. - viable alternatives to specia3 access, 325 i "3 : ! :A 

;,e 1: ; .: ; declination to build faziii~ie$ for Q2GE , L \ r j 5 z ; - s i ,  ? I u  

access orders are not all essent La1 whcsf &:i;i:,r" Y~Z-*?:  t >.'c-.~':r - '  i 

251 or § 271 and clo net  belong F R  d'z8 C9AP- 

e. Qn 0 t h ~ ~  e j l e  ~ : ~ ~ v ~ ~ + ~ ~ ~ : : ; . - - ~ ,  

:Lz :*?r -2c f q:;f deny that special- access seruicree &I.+@ - 1 -  '"" 

+ part of some CLECs'  ~ f P @ ; " ~ i ~ r g s .  ,:tj&pb a f t . z z  ;:$Ear L i l x . k ~  

..? " " """ Gtilit.ies Commission con$uck,ed $2; ;ncwe<:l "i.?~i', h--::I i : l r  - vir-y-l ' 

4 1 .t-"*+-. 8 ., access se ,~icc ;s ,  it ~a:d2r&& ~ a u ~ h g @ : ; t e ;  n rip: 5 + ?  ,;IP~:! 

in,clu& special ix@ce~s a?al":2icci: ;i l :  , ,<% %J :- ; 

disaggregation Ear UME ~ @ w ~ L z P ~ ? F & + R S  P :i2 ; : : '" : :I+: :'.": 

factors , Qwest s h a n  l3i;~t~l L X ~ ~ Q  p i :  & , L:%:&: ;a :i ,D .y *- 

disaggregation in tlhe PZDa L i ~ t c z d  ~%k~,rbfrrc. p . ? ~  T : c*;; ~ - ~ * - a : : ~  $2 , 

"special access" shaf1 be cteEiri$t$ ..%$+ i % ; s v i i b i  . r  * j c q s >  A k 3 G : "  Jt - ~ - - ~ ~ J ,  

" C DS3, OCNj ordered under t h e  npcKt:.r;t % rs::.c.,:s:,i .: ri: i E k k??- :k 

lieu of a UHE. 3 3 

' U U  

f . A l t k k ~ u g f :  ~.~'IEU:.? +.la: -3 .,:::,-3 * i, &:F r ;  

reports, afid the repart s sha l ?  ea:l.i;:.2i-,-.*- * 51- s;.v Y 'ii L 

-. -v-'.. 

3 3  r-3 lhis is a narrower definit i :>r;  



- - service to retail special access, uio pa>i"IIi;!in%.s %;r. i; :, us 

whether to include these csrdert-s i.n ci:e ~?iir~bis: cf %'g.t'siirT~;itds-":: ' *  

Qwest shall begin reporting 0x1 these t 1,7G a;tftc? 

' S f '  -7 issuance of this Order. (Qwest is h 2 l i 3 ~ ~ i S  3s: ?:"+t:+2 - + - ; - =  

the commencement of pre-271 regortir;g 6 ir :~ ' c>  E k : n ~ '  :L: 8.1 :ktf:i.f? '- 

a PID. 

A. It is Ordered That: 

271 compliance, Qwest will i m f i a ~ i e i : :  t..h?l: <PAP ~i?as-;.i $3; rtl: 1's i i: 

this Order and Attachra1en"L k~eraefi. Ak it; d~r:Ayc&~;t $, d:g$rxe& i t  h h1: 

actual SGAT language to be impl, am~,"',~1e,Yd E61' t k\ it? < ~ ~ > I % W I  .L i - ? t :  

favorably to recommend 271 ccmp,iia;a$taz 

* .  2 . Any necessary & f ; = k ~ i c ) ~ ' i ; ~  LQ ?T1"' ; A i ~ L C k  *' I!, q* k -- ,, : i=ic: ~ ~ ~ ; e ~ : ~ ~  .ait3-b p. . 
E l  ; lr. be filed wit.hin 10 days aE  re ri.ihi.kcd ~ i ~ \ r ~ .  . . ;Ed ' I x  ' 

- . < +  * Responses to the same shall be 2 I k AVC: <E&';d 9 , ? 7 4 ~  r c v h t E  

Service of motions and resporrsas t:x't~&iX t e  Z;: 

previous procedural orders, 



B, This Order is effective Imedf aB+&%y an f ks 
Hailed Date, 



ATTACH3gENT AL 
COLORADO PEWORnldilaNCE &4SS-ikfR14NCE P&:&?G 

RECOMMENDED SGAT LhkNCi%JAGE 

I .  As set forth in this Agreement, Qwest and CLEC: vslunfarify agree to tlta t~fins 
of 'the following Colorado Performance Assurance Pian ti6PAP"), prepafad Srr- 
conjunction with Qwest's application for approvat ~~ndes  &.~1:iorj 252 - f h ~  
Telecommunications Act of 1996 (the "Act") to affer in-region, irztertATA sa~xaca. 

2.8 Plan Structure 

2.1 The CPAP is a tiered remedy plan. Qwed sha!l b s  stzbjeat to ~~kia~~acuaip'tg 
payments to CLEC for Tier 1 submea~ures, idan#8ied in Appsrtefix A, whi~b geio@f~:* 
both Tier I X and 5Qoh of Tier 1 Y payments (described in ss~fiano 1,8 and @&L 
Qwest shs;CI be subject to self-executing payments to tiha Piaf 2 Specisf f uo& far the 
following: ( I )  Tier 2 submeasures (identified in Appendix A), (2) SOW;& a1 %sr 'iY 
payments, and (3) payments ;for missing Tier SA or Tia17ir f B sifbm@asures by QVXP 
than 50% (described in sec"ijon 10.3). 

3.1 The performance standards for eeck mil;asur@ srnQ st,&nwsar~re wr@ i'zd~~~~!rtrc?~:d 
in Appendix A. This Appendix A places tha PlDs irr "rte~ 3A, % 8, l C at. V i ~ r  i?, 

4.1 Qwest will be in conformance with brrtlchmatp3ic strbm8asuras i ~ t t+m t%rb mar-rthly 
pedormance result equals or exceeds tho benchmark, if a hiqhar vab@ lnanns irs*%rter 
performance, and when the monthly performance rest@ equals or k iess that1 thu 
benchmark if a lower value means batter p~dormance~ 

4.2 For parity submeasures. Qwest uses a stafS,c2icaf t~st ,  ~?;sme!y fh& "Moc$rliet$ &T- 
test," for e\/a!uating the difference betsvserr tvm rtleans. (i8e,, QYJ~~S~.  and GLEG i;ervi~$j 
or repair intervals) or two percentagw. (e,g,. Qw@%t afib CtEG P Y - Q ~ ~ P I ~ ~ W S ~  BQ 
dete.mine kvl-rether a parity carrdjljon exists b6ibv@@n 9 1 ~  xe%ults far O&~@$Z ~a.id CkEC. 
The modified z-test shalt be applicable if the @LEC ~ r n p t g  a$:@ is $t'@r;%E.@r Bl i~~rr  QE 
equal to 30 for a given submeasure* For t~gt ing subn%@;ezl;u@+s fm- ~&%eh 5he: 3uit~~3pie 
size is IESS than 30, Caviesf wiff use a pemtftaflan aesf to cleiermir-%s I&G $Faix2$fre&i 
significancle of the diff etencc; betvls~en Qwesi atlid GLEC he~r~ik%. 
The fornula for determining parity using tha Z-test F5; 



Where: 
5lFF = Mowst - MctEic 

MQWEST = Qwest average or propor*liot-t 

M C L ~ C  = CLEC average or pregsrZisn 

o o l ~ ~  = square root [&QVJES~ ( t /  r\ CLFC c 16 tx 

2 o a,,,t = Calculat.ted variance for awest 

nowest = number of obsewatiou'ts or sa~npiiif;s ~i5-ab t a  Qwesf &iib~~~;7rea~~1~"1,~ 

n c ~ ~ c  = number of obsewaliozrs esr smmplies ~4s&4$3~ GLEC sskbzrraasrjoe 

In calculating the difference between Qbifest and CLEC: pe~a?m~a~uc@, :ha u&bvr:$ 
formula applies when a larger Qw@sl vait~ue iadimt~s a b@t.E~r Pe*hi+24 a5 pe~b@%~a~:f:a~ BT:, 
cases where a smatler Qwest val/ue inCI.i~ate~ a highm Zev@P of ~ Q ~ C P P & ~ > ~ ? G B ,  ah& GP&W 
is reversed, i-e., WlCiEc - MuwEs~. 

4.3 For parity submeasures where the nurnk3su; ol @,at& paint% LT+ itms t h w  :?Q , 
Qwest will apply a pr;rmtitation test to test for sta'iistiicaif sigp"fHi~&~?ii%' 9"~~flrl l tkd~f~2t"r 

analysis wili bs appfied t-o calcul;;kt@ the z ~-ta?%ljc rmn$$ % ~ $ f ~ w i $ i g  IQ@c- 

Calculate the z statistk ffot the ~t~ftcaa! arr@r'r~@rl"a'~g;~tF @! @a@ dai& 
Pa01 and mix the CLEC a ~ d  Qwast data sets 
Perfom the fofrowing TOW 'tIrsr@s: 

Randomly stlbcfi~de like poalsd &$a s&?I& htx3 fi~$mi$, QF% !ha; mi%$! 
size as the origin81 CLEC data se5 t~r:~~g,f;) <and smq~ r~l&ctin$q ah$& 
remaining data points, which is eqwal to !Re siztk QE '@%a acrgan,\t Qw?st 
data set or IIOLVEST. 

Compute and star@ lire 2-test, scar@ Q3: fw sangi~3- 
Count the number of times the 2 ;t:rslat$stlc for o yotmt&$;~f~aat QF ~~;tfi~$l:jrlr~l$ 

subdivided data is greateir kRarl the a ~ u a t  z stati%fi@. 
Compute the fractian of picsrrrzu!stisns fm k4'0iit;f~ {he $ct$t~%t& fat ?tm r"d3,4i"raf;s:p4+S 

data is greater fbm fhr; s4;tatistic far the acir,f& $rkrn$>X$>% 

If the fraction is greater than .st (alpha], {ha signifizaxrce T&v@E. t.~t $hs t@$+li, tAc 
hypothesis of no difference is aa1 rejeded, and 1b@ f@t%$ is @&B$$>LI_ Afp81dt e 2-45 i7%3t 

individual month testing far pedsrmanw Ei.reasrarsvn%an?$ In%%Juiip$~ I $ + , ; T O ~ ~  f t f ~ J :  I;~:C~ 
1 and DS-3 that are UnbunldSed O~dicetsd i"nte~.aa%ic~ T~xmpor3~ R$f%d&, QX 



Unbundled Loops (performance measurernsnfs: &f"-3CiieE, QP-4O+E, QP.5, Qp~i-2.- 
415, MR-5NB, MR-7D/E, and MR-8) with samgie sizes cat ? - $0. aipFra = Q -%$- 

5.0 Critical Z-Vafue 

5:i The 4011owing tabfe shall be umcf ta detd;rmins ths Grijica5 z-vait+ie t:dt Tmf $83 
and Tier 1 C parity submeasures when Phe CLEC sampkk six8 ts peafar f h ~ i  or- C - ~ I " R ~  

to 30. it is based on the monthly business vrjtttmrz iaS: t h ~  G E G  #f4p $he g&$t~~tti~a! 
performance submeasures for which ~fatif;ttcat testing i31 ~P'WJ @@8@m%@d. 

TABLE "1 GRRfCAL Z-VALlluOE 
---,....."..,.--. "..-&-- -* - --*,- - " - - - -+ - -- - - - f . 

/ CLEC volume ~ d t t ~ . , a i  ~-~idat~l*"i 

Where petformance submeasrir~s d i s ~ g r e g ~ m  fa SQ??@ i an,& dB$i@ 2, 4%XC 
volumes in both zones shdt be cambined fat gzirp~se% $sT :<l&ftstigk$s TQ$bh4rc], .., 

6*1 For Tier 1 A, which incfuzfes tha fwet;48rsr&~ !ha4 &f& maaa, ~atikz~$ am! 31435~ dibs!y 
to be relied on most heavily by smaller ~.%).mwti$s%$ f&@ ~ Y O ~ P ~ Y ~ Q  kk$!@3asm&$kt$~j Q~T~E$F;T 
gives a CLEC in the current man!$% shalt be ecnfsas@b tab ti%@ i%tdg%igf$%$y,~ ~dol: f:% 
months retail pe~omance, subject ta a %aa&m~e b&%a$tx@ t%tamJki?"@ p@rnS~nn~1n~gu-1 
The "variance fa(=a:or" shaf! rnm311;fiiraf ~taoda~d &'4t10ra9@ &~cafdpor# I$a%x GTLA&FP~~;$% 
table listed below in Table 2. This fable wpluras the vank2Ml~ry ar'in*. i ~ ~ ~ i  b8"ib;; 
lo minimize the impact of sn~atlrcsr smpfts 3ims an $b& arlfi@~allc$ ~~ikcu&i$~&n 

Page - 3 



CLEC *cjratumos 
1 - 5  
6-15 
16-22 
23-30 
37 -a0 
4 1-69 
6 1-90 
91-150 
'151 -300 
301-509 
501-7000 
1001-1509 
1501-2000 
2000- 

m; f_ Measure Typs &a vs J% I:2 L(l ,, r .. :-.:..Y +.co.9,.%,.. L. ?:+, Y , %-, % .. G 

Modificatian S~&::PG: Q ~ : o ~ $ c $  a;$.< ,&46 .g.:~$ ,;v,i.sg % _  _ 

CLEC volumes 
1-5 
6-1 5 
76-22 
23-30 
31-4G 
43-60 
6 i - 9 0  
91 -150 
251 -300 
3Cb: -500 
50  k-I003 
?OU1-%509 
7 501 -2000 
2000- 

' Except Atl%!sg, 2-wrrira ni?rs.~~r:lngpb ar-3 i l a @ $ ~  ~ 3 1 ~  rt:rc?$ + : I % $ ;  

"~f3-2- U3L.s varranee 13&i+? 832'5 a$@@$ f4t "I.'@ >:Zp> @&b~Ji!~qji~,ib;: 

"MR.T S 8.3 column applraf baik IG* er5 fiWc$ t:.-:*..,~$;a~& ,ir~i;.% .:,-%I 
On N i - 7 ,  $ha varrance tnhfr G R E ~  ,?+Dpl*&& rf- -?".Ca*':mr rn.:e*u-Aa F.>+++~ ~ * I ~ * ~ A P I C  i~. wl. - I : I& :  < 

biocking rates erqeed rSr ,  a$ Y?S$ r9:ppr+$'k:q 6 " : v * ~ ~ $ t n o i  l i b -  'rl"'%k +.&;2 + e ~ ~ . * c ~ * p ;  1: %*: G p r o , >  r .  r . I 

standard. whiclrevar 15 Rrghar 

2 For any perfamasr~e submt@&%r re V&B~O B ~ I &  Gi&C ~ 6 c ~ S $ m ~ g ~  sa F+X~ t)? k3&.:n~ 

Qwest shaif be &lluwwf fa mi= ofi6 ~ ~ & : ~ w a c ~  b&j$t)~& ?.>@tq.~g $~h#~t:$ im+$ 
payments for rron*conforming W . ~ ~ ' C ~ O ~ F ~ R G @ .  T b f  1%. if CLEt': xt:$~ft@ +$ 9f2 $\fta;,$ 

number of occurrences FS 5 7 4;$rW$t. ab P t ~ y  pi9~TtNdrf It\a%~$$~ 

7.7 Unfass ofhenvise sg@cj%r& $2 klr$31& &%$tG& T"k3 6% *%kWq~&$f $ &. Pg$y%qr~~@.;: ::D 

CLEC u n d ~ r  the CPptP ate $0 f-,$ ~%ak ~t"l8 pgr ag:2,$ufut?fx&? &m*s. %<~fm~rFgzG P ~ B  
foi-th hetow shall be used tla: @@liemiin@ th% $@4a4 h$&m&w~ ed w:,zr;8t8@-3-1~;p~ t q e ~ s ;  G~*sz~:F-~ 

Qwest is required to m k e  paynt@&P_E~ l@ C&.EC- 



For percentage submeasures, the CPAP uses the foiiowung hfmu1x3. 

CLEC Occurrences = Absolute vaftte sf [(SLEC 1-r;srrFt - star.t.ds%~bi 
multiplied by CLEC volume. 

For interval submeasures, the CPAP uses the fa!l@*%ing f~fmutn 

CLEC Occurrences = Aksoiute value of (ICLEC re~t~it  - 
standard)/standard multiplied by GLEC valtume . 

7.2 For interval submeasures, the number of ace;urr$ktaces %ha!! flat axeeea t2ra 
CLEC volume for the particular submeasure. 

7.3 If Qwest fails to meet the applicable atandaid far "fier 2 sklbfnse%rr~@%, Qxws? 
shall make a per occurrence payment to CLEC as sp~~iifiecf in Tab!& 3 3281$v4. ~IF:~%S$ 

different payment provisions far the app!ie;abtt; Tier 1 sk,tbmeasure %re $set t~ f i ! i  t ip  

Appendix A. 

TABLE 3: PER %IC&;URREWCE PASaCMENT AMQUf4TS 
Tier 1 A $225-W 
Tier f 5 $75.80 
Tier 1 C $25 

7.4 f o account for the severity af a miss%@ i.sXef?dard, the ttase p;vibn~.rlt %C!aSi $6 
multiplied by the factor in Table 4 ac~ordiflg to the fatfarwxng It9rmctBi5: 

Base Payment ;. (per occurrence p % y m ~ $ ~ Q  x {o~cok~%s~x~h%j 
Total Payment = (base paymsrrl'j x [9&verlty mrsiIipitar3 

The severity multiplier for each rnaasutr; i$ abtainvizd by caf~&,aiarirrg Wr' d&fT&tt?r;c@ 
between the CLEC resuit and the standard pa6cjtmartc@ kha€ @3@&$%kr@, 8WG f;?w~ 
looking up the multiplier on Table 4. Fof Tiar t A, th@ $l&ndad ~6k~Qbr~t&%#!e%i i$ " r ~  
average of prior six month retaii pera'ormancg with lR@ ~&B~&X~FCB $ix!~t;rk%fro~% Far "~"rer 
1 E and 4 C, the standard gerfamance is the ~urrent ~,~'l.$nlk ~efaii  psdag~$~a$?se. For 
PlDs that do not have retail equivalents, i h ~  bts9ncfufnark f&fp~t% skz$tF b@ usod 

The severity penalty shall be derived from the b a ~ c  pi.tym@rP$ ?xu&@ v & t ~ f @  Flit? ;;titonlkdy 
payment has been increased under the rr"tit'ti6nuxt-t. payrrrant mSa or ZRs a&d~$~GnhF 
penalty for ongoing poor performance. 
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TABLE 4 

For Percentage measures /For !ntewa! h3easures 
Between Multiplier CLEC 
0-4.99% I 1 < X C ~  3 ,"4 
5%-9.99% I -1 z s x c 3  t *2 
10-1 4.99% 1.2 :3Sx.;4 13 
15-1 9.9996 1.3 It$ 5 x e 5 4 
20-24.9994 1.4 5 r v 6  ,t -5 
25-29.99*/0 1.5 16 5 x +< 7 3 -ti 
38-34.99"/0 1.6 (4 J -s r b x < 8  3 i 

35-39.99% 1.7 IB 1.: 9 5 8 
40-44. 990A 1 .8 l 9sx  .: tO 3 9 
45-49.99% 1.9 885:2(~1"5 2 d  
50-54.99% 2.0 4 4  2 x . e  $2  h cL f 
55-59.98% 2.1 ' t % S x 4  i 3  2 2 
60-64.99% 2.2 1 3 S x ~  18 2 3 
65-69.99% 2.3 74 r x +: $5 2 A 

70-74.99% 2.4 't5 5 x *e $6 2, S 
75-79.9996 2.5 + v 

80-84.99% 2.6 . , 

85-89.99% 2.7 i 

90-94,99% 2.8 39$~.w:b4Q d.9 
95%-1oo0h 2-9 40 Db QVBF t' 53 

*calculated in days or hours, depending an mstrswre 

7.5 Geographically, all measures shouid anly ir'lcirrdla C ~ b r a &  aaatir$;%r~% F w  
purposes of reporting, the  data wiii be dSspt(laiy@d i~r the moo% ~ ~ @ G u S B P  df$;q~f%~gatg~afi 
possible and will be rolfed up to ovswi&ozs $is Qppt~f j~ i~te,  Far p~q>c%$e$; 01 W~kMlliP'lkkf~? 

payments, a "rrteasure" shall be the higtmsi lwei crl aggte(g~Ego$~. r.@ 5-(3-5, Q P - a t ,  
MR-4, stc. For purposes of severity and dtdralia~ pes"l~ctti@% a7'f~f s '"L?'!. .a 'VY*~~>@~~~SX;FPQ- 
shall be at the level of prQC1uct repariting dsfi88ggr~gafion: Far $ $ ~ r p t 2 $ ~ ~  ~f~tk1i,?3%5~i2t 

comparison and occurrence c;llcerlation, a "m&asltsrae all"lai"rtf ha 81 th@ -t@v@: ~f gri>$$u~B 
reporting disaggregation. If it turns w.it that CHEfa;s sot@@% in travs t$;$ta tbz&t : ~ a  
spread out over the disaggtegated '"sub~m@a$urss" ir"rkrclt a w&y+ tkmX tb%1 ik@pf~~&G?% 
leads to consistently small sample sizes (I@= &an 10 fn pnnrcu!at, f$%$ ~R&FI: 3C'i 
will be considered), yet them is a way in which the ~arnfl&~ CQU~~$ b@ @f38~f:!b4t~"84y 
aggregated to create more meanirr#uf safrtgrk ~shez;., th@Pr iff&++ t~~5mlr';5r$t:iw=ii.~ w$# 
consider aggregation during the six month r@$e~6$. 

8.0 Tier 1 PE: Cafcaaiaiia-n of Papaints 

8.3 Qvvest's non-confanning psdonnancs for Trsr 4 ~ l f $ ~ " k ~ ~ $ s a i k + ~ z ~  %,k1-z4it k'p;r2 sti~:~~il,:. 

lic escalating per occurrence payments. Far 8itlitf~ measiifaQ it? '$'rag 'iCi d k ~ ~ & ! t ~ r s  
escalation is subject to a $5,0430 per Pns%suf~ cap En f~10+2th C>F%. i + ~ ~ ~ e l i a ~ ~ $ g  g-tj $ 

maximum of $5,000 per month ts a maximutn p@r m%ask$f# cags a$ %38$,8OQ, Ykw 
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duration function does not include the sevs;n$y fact@ c;afcrttkFe@ e , ~  Fter 3 K %Y?W:; 

doubling (or tripling, &c.) the base p;xy;menf. 

8.2 The second continuous month of n ~ ~ - ~ ~ ~ f s m i t % g  ipegoam&c~a Z@r a p&$;~c&~ 
submeasure will require the per occurrence p@ym$rra to k& $ ~ t r f $ i g k $ a ~  by ~ Y Q .  Qfi FQP 
third continuous month, the per occuryenee payment @A15 be mufkip8ke& by %f~%e. T~T+ 
escalation will proceed along these lirtes until &e5tts ~vtra~csa"r tT+$-fs 
the relevant standard. At that paint ti.@,, on th@ fksi Wce~QiaBBe P ? T ~ I ~  $2: 
performance foliowing nun-confcrnntng pedon~an~e), i3trrig+stt~ @er G G ~ ; U F X " ~ G G ~  

,c rne&~:c,;f> payment shall "step down" to the nex! Ie'tt~f, if #%&kt i*,m~th's ~ 4 2 8 5  

does not meet the appficable standard tot -the same submear~$~e~ $he gs.y~a2eek ~ Y G ~ M  
remain at the stepped down tevei and wutd r;kthef% stasp up ngajn $2 $hsg E P F ~ $ ~ - ? Z G G : ~ ~ B ~ + ~ ~  

perfomance continued the folfoivtnifi3 month" AltemafrvgPk?; if Qg&as8'$i ~ ; E F ~ Q ~ ~ Z Y ~ ~ Z I ~ R G P  

the submeasure ~cantinued $0 confern to th8 stanBard, %I& g&f i:%5gz$tr%nG@ payi~~i2t 
would step down each n?onfh tsnrtii it teactr@b the ~rigir'lat @ef ot&Zub@m&.e 

8.3 Tier 1 Y payments shall 5ts &vidr;gJ: b@W&~h the CiEG and the -T&t 2 $g@c~,,aj 
Fund. Fifty percent (50%: Of fief 1Y pamenb sfi$dF [ S S K ~ ~  $0 tbc GtEG &Sid !iiil?f'-:l i.?f 

Tier 1 Y payments shall be paid Ors Ifre Sp$e1& Fb8,ar"kej 2 $@I !aflB m s@ru"tib#~.p ? Q. =$ 

-& 

9.1 For smatter CLECSs, *her@ is a rninigtp~'m D B ~  bli~~a~bte f g t  i ~4 
$600 and Tier 15 of $300. If the 049@fi%.i3@ $p$kiEt~&b4+~ 4.33 b8b2"1k 8Yv.3 &Mi%xb'W! 

the minimum payment $hall apply, 5i !#I@ m@&gnte G eWd9 t+%&ocb~ f&Jk !~teita T1ic.s tiit far 
some products, and Tier 3 for a%h&r ~~Q&SG:%.. & i101qii g% t b  VK$~&~T~~IL:  ~ ~ ~ ~ ~ h t t ~ $ > i ~ %  
that month for that measure tvere in Tier 'E,A, $h@;l,H: fbw 'Tt4k $4 @2!0i&42#%~ &:t:d@~\&g$T ,;?&id$ 
apply rather than the 4 8 ppsymertl.. In cass 09' rR? @;$y~%yi:g~f .9%i"11!, PWql @%$*i)~%~i?h 

payment would not apply. 

i i" . g<"d+, 
9.2 For purposes af minimum pay22a~nt$, !+I@ c$@frx%it@n & : i z r r~p~Q~~c  G,L,~ $Pt+$$ ti.3 

one with less than or equal to "Ie36,Qal !a$@$ $0 S&m~e&* ,us;? GQ@Z~;~X&~@ {QC ~&B4xkgf#nt P+pv 
- facilities-based, resate, UWE f q $  (Imfkjdiigg $OF@fm2 bbls+M), B E  $$p@lt 
the CPAP and at six month itntewafs @filer $bar, lt a.EG sc~;&y c$*@tf% !Q $k% 
Commission with notKicatilcln 10 Q%v@al !&a8 it $i%kif@ ass 439 st k ~ i ~ + q f t  ckE:L: 
in order to benefit from the mir5.jmztrra payB%n& ,#%%$ C:k3.6f; $ E I & ~  a@&?$, %;@$?$rf~] t3%;~3 )$ 

is below the minimum line reqrti~encr%nl 9traD fu?% ~ I Q I  $?tr<j+bE@ ff;;1f; @19 fl~kfils:&r#~$ $$~<;F~JASI~. 

I 0.1 Tier 2 pedtrmtance suGsrreas@~m ddmd eZW@sh~f3l~c ~ZLICJ g~~t5rc: f;a;ygfwrtf 5 h ~ t  

f012h in Appendix PI. 

* r .. 
10.2 Fifty percerst of tRs Tier 4V paymeatts sz;hr1!3?~ t;ra~~he$~3i'+w 8 :-7 ,,- z b d ~ s 3 t 4 a & :  .,?:lit i; 

made to the Tier 2 Spscia! Fund 
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10.3 When an individual submensure in eifh~f Tier f Pi QT Tier 1% hiS:n.? +* "'-a G,G LZ =Is-' 

aggregate results. is missed by at ieasi 5SQPG, of tk7g ~ppfi$&b!e %P&I'I~:?.&V~ f c 8  $w? $4 

more consecutive months. Qwest shalt p;sy to the Tierr 2 Spessaf Fgn& $25,@3~> Fgc 

each Tier 1 A submeasure and $8-000 fey oacDt Pie: 3 8 !aub$%~e&sirf~?, 

10.4 All Tier 2 payments (including the 56% af t h ~  P%relr t'f @_rayv~&fif$, nty 5$36b3~%? 

payments assessed by the Monitor, arid the 50% share 04 p a y % t Q ~ $ ~  B ~ F  F Z T ~ ~ ~ : : $ . ~ ; R Z P  
reporting not self-corrected by Qurest) shall be pnicl in!@ a :p&dai fued !Bat Cwi.+! 
shall keep in an interest-accruing bank accorml fq'"%"ier 2 $psc~~i hijlrd i'$v~iil-fj3 

Fund). 

1 0.5 This fund shall pay for ths Inciependsoi bMaei-itorr eia IecasF atfstti i&@ $Qs$ e,4ai%eex 
year review. When there are irrsrrfficient f~fn& io ths 5gie<a$i F~iatf fa? i $ Y %  g3423-35@. 

Qwest shall advance the necessawgr fuiida, 

I 0.6 Other potentiat uses for this fund inctkade: paying a te~i;i)m&~~$ ~@*C~SQP fu: P$ 
Commission's CPAP Revision process; a cof%suftarik 4t3f the $~~@=YF$?"EIFV%~~;F~, i w d  !ir 
the Comrnissioi., so decides, afsditicrrwait dgd1t~ of Gee9fd$ ped@.t.~$s&z~'irn: f~?&~x$srr%~$~n~~f f  
and reporting. 

10.7 Upon impiementation of ffss CP&P, C~f lnr i s34~~% *$&t$t! tf~ct<$-?.: Ela~~ !.,I ~ i e ~  
the remainder of this fund. t h e  usas $h&8 ba & : - ~ @ ~ ~ Q ~ E % I J & P  fl$?~.bfBaf eifc3;r;i.XS ?Fit: 

telecommunications fiefd -dtPlaf do last &@k"ref$ Q 1 v t ~  zh~t"@$itk~. 

1 I .8 Cap on Tier *f and Tior 2 Pam@lrpt% 

1 1 .I There shaii be an annus! cap of $ t QQ mi$liara Q$% $tdv#~%~iiifs be ~et&a;;jpr'im~"i6:~3 
under the CPAP. The cap shalt apply ta Tisc ifX+ %J.@ ?%is VLGP 2 $%&I~?Z%&F~$~L B:? 

explained in Section 11 3. 

1 I -2 The following shaft n d  count togvriacd Ti%?: iz:;&p- p&k?,&?it4e$ ~,)a'fi12@~@@ txy $twj 
independent Monitor to mairrfaira th@ tfltagdiy QS $bi,$"lrs? fzI%@.. p4xQ~'Cig~~~~~$ #$$B~PC~ 

the C;ommission; any penalties irsrgas@cf k-lif$ct& try the ii?@AP tar giruhsgr;w to rq2~1.e"f 
failure to report timely, or failure 1s t ~ p ~ s t  a ~ ~ t t ~ g $ i & y +  iXiky 5%gtxqS4%t#+7j g&flt~~azqr$ ttf%iw 

another Interconnection Agre;t;mst*r2: af~d an'$ t#;imk%{$&~i t f i  ;%ST ;$~;~ctg>d~f@$~$ a&5i&ii\ 

1 . 3  Tier 1 Y and Tier 2 pettal2iss %PtaYt bli;, subt@s",̂ 1" fa & @rar-i$b".e-,. ii;sp ~i! $: $2 SE! 
annual cap of $1 00 million, F~llo%*~ing is a fda?scngtu3gx i$ %'i(w Z Y w  c;ap pFh;$~ 37f*i~;ttP 

if the total payrclaxtts [Tier 3 X, %Ye 21 gk~ ~ i - t ~ f  6 ;7-1=~qtt:tTa %at+ ~ ; $ g j .  r:$pi4ksg q9fiqi:jt gsi9,ggr bt 

all payments. 

If the totat payments Fler t #, 'gte'. 2j Efa ~$':racef& 1 f ~ f  c&pt g&tkt~f$ atb"a3 9.q 1~ 

Tier I X  payrnmIrt8 [even il they atoars @xr:;s@d f 1 1 ~  s~{$;ir O$?'ief$th;j~; b : ~  i"i + I ~ x $  
;a.I.&, sr;;Lypf'wy?&i, $1: &qcaq~~ payments specified in se~lion '$ $3, t>++tk;i~$ $haft ptgk  m:rZ -k 
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of the monthly cap. The balance in excess of the cap shall rafl fcsfivarrj ai7d k1-e 
paid when Qwest's total monthly penalties are bfa,t~w the cap. 'dhet~etrer %@PI 
time should occur (even if that should take longer than a year], 

The deferred payments shall be paid with interair2 on Ihe relevant arr~ount 
equal to twice the Commission prescribed deposlit rate. 

If Qwest wishes to pay any Tier 1 Y and Tier 2 pa~yrnents svar an@ abova the 
monthly cap in order to avoid paying interest or2 Ilhe deferc'ad aur~rent, tf enav 
do so. 

1 I .4 If Qwest payments equal or exceed the annuat clap for iwa years *n B m y u l  ar 
113 of the annual cap in a combination of two consecutilve nlcarrtns, the Cam@ri$st~rt 
shall have the authority to open a proceeding to request awest to ex~tain Fh@ rrua. 
conforming performance and show that it did not result frotn? Q~~est 's taiir;irs Ba ,;l1~3id 
reasonably foreseeable risks. If the Commission cani;lt~dr?rs! that Ifa;w;sst failed t~ :vta 
in a prudent manner to avoid reasonably foreseeable cckn~&qit~f~~e%, the 
Commission may raise the cap to the amount which Qtttest would hav@ paid sei ifae 
higher of the prior Wo years, ask the FCC to fmli Q~vesil's tang distal16~ $%~&fkefSn$j 
authority for a particular interval, levy a fine, andbr take (U,Ihest &pprapri$k@ &%i",tiae 

12.0 Timing illmi dorm of Payment 

12.1 All Tier 1 payments to CLEC and Tier Z payments to ths Tcer 2 $pectal Furrd 
shall be made on the last business day af the monlh fnilIowi13g the dtre data a$ tfses 
performance measurement report. for the month fgos &ftir:t.r. paymcwt is beirrg made 

12.2 All payments shall be in cash. 

12.3 Qwest shall provide monthly p%ym-i,Enl Irxfa~r~"rati~ff~k fh,% b b ~ r n ~  time thal l)r& 
performance reports are due, Monthty paymsnt infam%n$iafr $!~al! Ocsciuds the 
payment caicul~tions. 

12.4 In the case of late payments, Qwest shalt pay intlefasc ta CkEC am$?or fhs 
Special Fund. as applicabfe, calct?lated at ttwi~e the Cammisstoo p~@sati,Pi%r~cS gfbfl~3et 
rate on the amount in question. Should Qwt;st dernonsfra'le to aha ds%suant C;iJ%C: a;- 
to the Independent Monitor that it overpaid, it 3h;aff be abfe .fa dedua frtfm Jkiturd 
payments any past overpayment, along with interest calcetlated 8t the Cac?ntiasrcm 
prescribed deposit rate for the amount in qtiestim, 

13.1 Beginning 60 days after the Commission'r; ad~piioru of this CP4P, Owes! v,=F!i 
provide the Commission and CLECs opting into tha CPAF vi,,it]er 8 frirrrzf&>ly repod nf 
Qwest's performance for the PIDs. Qwest will cuileef, nnaiyh~. arrG ~~po;t 
performance data for these measurements. QWES~ 'ir"tiI1 $\are s~.ti,lch data 163 & J S ~ " ~ ~ C I +  

Page - 9 



access electronic form for three years after they have been psoeie~ceci 3rd !err 2r1 
additional three years in an archived format. Any faiiure io f s i l t s ~ ~  tfzese reqrsir2mant~ 
shall be treated as a violation of the CPAP integrity requixaments discuss~b ir;- 
sections 17.5 and 17.8. 

13.2 Qwest shall deliver the individual n~onthly report trs~ CLEC ar1i3 tM ~ggcegate 
State report to the Commission via email on or- befare {her fast ~ U S ; ~ ~ F ~ B S S  d q  of eseh 
month following the relevant performance period. 

13.3 In the case of late reporting, Qwest shalf make a paynrent $509 per 
calendar day to the Special Fund. This amaunt represents fhe total yavm$ste far 
missing a reporting deadline, rather than a payment pet reps!$. 

13.4 If any inaccurate reporting is revealed by any anntr~I atidit, ct;rrrmr~si~jin ~~~~~~t 
or mini-audit, Qwest shall be required to make aily paymerrts due 20 ttte CCEC as @ 
result of the inaccurate reporting plus an additionat payntent af 50% rsrf the ameatm 
due as a result of the underpayment. Half of the 503b payn?enl shalt be pard if"*80 -k-BhEia, 

Tier 2 Special Fund, and half shall be paid to the CLEC. 

1 3.5 If as a result of an inaccurate report, any bil! over !i;25,0Nt is adysted trpkvarda 
by 25% or more, Qwest shall incur a late reporting paymlknt as set fonh in seGir>n 
W.3. This payment shall begin from the day the report filing date a~.rd shk3tI eon"nSinr;~es 
until the day the discrepancy is resolved. 

13.6 If a discrepancy is revealed solely by Qbv~vest, ~,;~n(t6 . I C ~ V B S E  S B I Y ~ C Q T E B G ~ G  iFb~ 
discrepancy prior to the monthly payment being due, r'lo iaddifisrrat EinbiT~y shhtl b s  
assessed. If Qwest self-corrects the erroneous reports buztara an kluc9it bagins bt&t 
after the relevant payment is made, it shall be respunsfbte tor payit~g tb@ i%dd&i~raai 
amount owed due to the non-conforming perfclwnarrc~ as weti: as intar@%t an tt'lh$ 
amount at the rate of two times the Commission prescribed $@~so$it r&tcc 

13.7 If a discrepancy is revealed by a Qwest-CLEG data *cawei'Eiaftob~ gnrac&%% ~f 

any other inquiry, Qwest shall pay the additiorsak amaunt swad as we211 as jrltsfesl at? 
any late additional amount at the rate sf three t irn~s fhe Csmmissiatn pra$:;c~ib~@b 
deposit rate. 

13.8 If a given Qwest-CLEC data reconciliation process forces Qwa%t to udltss! rgs 
payment upwards three months in a row, Q w ~ t  musf pay ifre addifionat ;xestscarnt ixrtb 
an additional penalty to Tier 1 Y as if the discrepancy was revealeef by ari; df$dr$ {x$@e 
section 14.0) for that third month and for each ~~nsecuZive n~ranth tDtaC I I w  .I-L*EC: 
reveals additional payments via data recancili&$inn* 

413.9 If a given Qwest-CLEC data r@conc[Haiion process forges Qt.~er;-t a ' t~  adjtasl 
payment upward five times in a calendar year, Q;lrpesZ. must pay t t r ~  xiddifior.\al nm";>ur:t 
and an additional pena!ty to Ti8r 1Y as if the? discrepan~y was ~ B V G F S ~ B ~  by IW-I a~ibii. 
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for that fifPh month and for all other months in that calendar year that the GLEC 
reveals additional payments via data reconciliation. 

14.1 Qwest shall carefully document any and all changes That Blpvest i-t-takes $9 the 
Performance Measurement And Reporting System. This change tog sirart be 
displayed on the CPAP web site. The Performatice Meastrrement And Repar?itog 
System is defined to include at least: the data mllectioci pragrams, the ufiderlggtg 
data and data structures (including codes tables), the dat,a extraction ptagrams, the 
report generation programs, the underlying calculatiorrs, the report larmatfifrg, akmd 
the report distribution software. This change log shalt corztain, at a minr'rrrum, a 
detailed description of the change (in plain English), the erdfs;e:ts of the cbangs, tha 
reason for the change, the dates of notification and of imgsfemeraltakisn. and %vD~&ifta~ 
the change received Commission approval. 

14.2 Qwest shall be allowed to change the software am$ data structtrre that 
underlies the Performance Measurement And Reporting System in ways $imt 
transparent to the CL.ECs, but shall pramptly record thest: chcu-rges an the ch3n;ga 
log so that they may factor into the process by which the scope of WE arscttt is 
determined. Omitted or inaccurate changes st-rail result in Qwest baing r@qurrad $0 
pay a $2500 fine, plus interest at the Cornrnissior~ prescribed bep~si i  rate mccrtsed 
from the time the change took effect. The payrnenl shall go to the Tier 2 Spsciai 
Fund. 

14.3 Qwest shall obtain approvai for any CLEC-affecfintg changes $0 %he 
Performance Measurement and Reporting System. If a redasigced Ckaisge 
Management Process (CMP) process is formally in place and apysrav~d by tFs@ 
industry, Qwest shall follow the change managert>ant prace$se% thias st23 % ~ ~ h ,  t i  a 
redesigned CMP process is not in place, Qwest wilt bc; allowed to epbtalrr appraval for 
the change from the CLECs via the independent Monitor, Tb7~ ir%dapanbe!qt Martitot: 
shall then be responsible far guiding the change matragameat pr~cas$f, it Qt(c;asf: 9a6is 
to obtain approval for any CLEC-affecting change;, it shalt pay a $1 000 f'me fear e&;lt:h 
affected CLEC. This fine shall be paid directly to the affected CtEGs, 

14.4 Qwest shall keep a record of all exctusionr, (i,s., those afirrwecf by the P104,. 
authorized by the Commission or otherwise excltrded for any rrtasara) arsd sf ~ i z c t f  
basis for each exclusion. Such records sl?all be kept in wasy-ts-aceass electronic 
format for three years and an additional three years in an archwad format, 

14.5 CLECs shall have the right to request access te the raw, sxr;luGed data Q ~ I C !  
business rules or other basis used to axcfucle the data from the rnsst rs~errt :t.r~ta~iiih-s 
reporf as part of the data reconciliation process. The recrsatrfs and data rnttat b5 
turned over within two weeks of the reque$t in a mt~tually agreeabte fct.ma2. 
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14.6 An independent audit of the results of the performance s~ibmaasutes rdsr~fifred 
in Appendix A and the financial payments calculated basced upon Qtwest's 
performance results shall be performed annually. The firsrt audit shatk begin s n e  year 
after the effective date the CPAP , and the second and third annuaf audits $hail begif? 
one year after the completion of the prior year's audit. Qlilvest shalt pay far the fist 
three audits; thereafter, the Commission shall determine whether- the audits shalt be 
paid by the Special Fund or by Qwest. The annual audit shall encompass S ~ t h  the 
performance reports and payment amounts. The audit shall incfude al Fsixsf t1.t~ 
following: (1 ) problem areas requiring further oversight as identified iff the [11"eidi6~5~ 
audit; (2) any submeasures changed or being cl~anged from a rrlar-tuat 20 @beatrot~rc 
system; (3) the accuracy of the measurements and reports designalecf irr Tser 1.44: (43 
submeasures responsible for 80% of the payments paid by Qwe~t. over tf?e 95i61" year* 
[to the extent that they are not covered by the Tier I A  auldit): ar?b {Sbvhether Qv~&r;t 
is exercising a proper duty of care in evaluating which, if ,any, performance restrks 
can he properly excluded from its wholesale perfom~ancat reqtllrernent~~ 

f 4.7 A thorough scrutiny of Qwest's measurement and rspavjing system sCralf r%t 
be required for the annual audit. If, after examining the strudnre csf the peffarrraa~~~tce 
and measurement system, receiving input from GtECs, ekxamining exclzjsitrr$$ mad@ 
by Qwest, and evaluating the nature of any changes, as we'll 3s game r@pr@~&f~%ativ~ 
examples, the auditor can confidently conclude that the rrrueas~rrement and rapneirrg 
system is reliable, the auditor shall not perform a more .r;l,t;tarrsive audit. 

14.8 The auditor shall be chosen by the Commission, with input from CttI$~%X, 

CLECs, and other interested persons. The auditor shalt pegomn at! of the ar,rditifl$! 
functions described above for the first three years, Any il1~tat.ested peaon m&y 
petition the Independent Monitor to disqualify the airdiZor $raged tipan gaoss negiaca a8 
duties, incompetence, or a significant conflict of interest. "ftle auditor shall. respond to 
the petition within a reasonable time. The Independan-t R6onitsw $half then be 
authorized, in its discretion, to open a proceeding -to: consbider the petigern for 
disqualification. 

14.9 CLEC may request a "mini-audit" of the performance m e a m  fsstrOEs 
covering Qwest's performance to CLEC for any submsashsrtas. Ho~veab$r, a CLEC i\lvri! 
not be allowed Po commence such ar; audit unless and urltif ( 7  2. CLEC- has r~gusstot4 
access to the raw data and business rules and attempted meet wiib Qwsst Oir 
attempt data reconciliation for any discrepancies hy presenting its otvn u(er$Epl>.n a! lPhe 
daka calculation and comparing it to Qvitest's to derrronstrate the areas 1pif%@ta O&BS$ 
aillogedly erred, and (2) the parties are unable !Q reach agswrrtent &%bts%tf &fiy @tfe%j$d 
discrepancy through the Qwest-CLEC data reconciliation process, Qwafit wius~ 
provide the necessary expertise and work in good faith to altemgt Is answer '&he 
CLEC concerns. Qwest's experts must be available for reqt~ersted ~leePtngs to t a k ~  
place within '10 business days of the CLEG reqtnest, beit OLYBS! fnay &t%af~pt Ia 
resolve the issue over the phone or via ernail before tsoicding a face-to-f;i:ice nraetrrraj 
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74. 'i 0 Upon CLEC request, data files sf the  CLEC raw data, or any subsat thereof, 
and business rules or other basis used to generate the reports as par3 of the data 
reconciliation process will be transmitted, without charge, to CLEC, within twa weeks 
of the request, in a mutually acceptable format, protocol, and transmission medrum. 

14.1 1 The scope of the CLEC mini-audit allowed under' this CPAP is limited ta the 
relevant measures and submeasures that were the subject of or determined to be 
suspect, through the Qwest-CLEC data reconciliation prot:ess. 

14.12 The mini-audit shall be conducted by the auditor dsrsignated for anflcral Gudits, 
unless the CLEC demonstrates to the lndependent Monitcrr good caitse ils&l anather 
entity should perfarm the mini-audit. CLEC shali pay the a,trditorls fe@s and expensss, 
and CLEC and Qwest shall bear their own costs. If an auldit identifies r? non- 
conformance that materially affects the results (material bieing defined as a d@ftcien~y 
that requires an additional payment of at least 1076 more lihart the total amount paild 
on the submeasures examined by the mini-audit) by Qwest, Qwesi shall pay rht; 
auditor's fees and expenses. In addition, Qwest shall resolve the identified prabfsrns 
and pay any applicable payments under the late payment rules, Qwesi si?mll also pay 
other CLECs any appropriate payments and penalties based on problems ~lclncz;tvered 
in the mini-audit. If the auditor does not identify any non-confctrrrlance, GLEC shall 
not be allowed to request another mini-audit cltrring the sir! months aHer fils irlitiat 
mini-audit request; however, CLEC is nevertheless permitted to request Q~%tes4-Cl,EG 
data reconciliation during that time. 

14.1 3 If CLEC proves to the lndependent Monitor via the dispitte res~IuICi~r% prt?ces$ 
that Qwest did not work in good faith to resolve the issuesl prior lo the irsitiation of a 
mini-audit, the Independent Monitor can shift the auditor's fees and expenses tt:, 
Qwest, and the six-month moratorium on mini-audits shall then be tl~aived, 

64.14 The Commission reserves the right to choose to cclndtict an audit itserf, with 
the assistance of an outside auditor if it chooses. Such an audit shall be paid far 
through the Special Fund. If the audit reveals any rnateri~ltt flat?-conformat~ce (as 
defined above) in Qwest's performance reporting, Qwest shali mEmburse the costs of 
the audit and, where appropriate, make applicable payntents to CtECs or Spacia\ 
Fund as described above. 

i 5.69 Waiver of Payments 

15.7 Qwest may seek a waiver of the obligation to make payments ptlrskjant ts this 
CPAP by seeking an exception from the Independent Monitor on any of the iatiotving 
grounds: 

( I )  Force majeure, as defined Qwest's retail tariffs (as ta tsenchrrrauk 
standards. but no2 as to parity submeascrres) 
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(2) A work stoppage (as to benchmark standards, but not as to parity 
submeasures); 

(3) An act or omission by a CLEC that is in bad faith and designed to 
"game" the payment process; or 

(4) A material CLEC failure to follow the applica~ble business rules. 

15.2 Any waiver request must contain an explana+ion of the circumstances that 
justify the waiver, and any and all relevant documentaticln relied upon to support the 
request. To establish that the circumstances warrant granting of a requested waiver. 
Qwest must show the existence of those circumstances by a preponderance d the 
evidence. For any such action, Qwest shali be required to pay the disputed credits Or 
place the disputed amount of money into an interest-beari~ng escrow account uriti! fhl; 
rrlatter is resolved. 
CLEC must respond to any such waiver requests within 110 business days and the 
hdspendent Monitor shall have 10 business days after the response is filed to ttite 
on the requested waiver, subject to review by the Commission as specified lay the 
Dispute Resolution Process in section 17.0. 

16.) The payments imposed by the CPAP st-iall not become available in Coicraela 
until the first day of the second month after Qwest receives section 27 1 autho~iky far 
the State sf Colorado. Each CLEC shall have the option of electing the CPAP in lofa 
as set forthin this CPAP SGAT or negotiating an alternative regime with Qwest, "The 
CLECs need not adopt the Merconnectian, Unbundkd N~etwork Eiemsnts', AnciEjary 
Services, and Resale SGAT in its entirety in order to adapt the GPAQ SGAT- Qwest 
will not be liable for Tier 1 payments to CLEC until the Ccirnrnission has approved an 
interconnection agreement between the CLEC and Qwestl which adopts the 
provisions of this CPAP. 
16.2 Qwest's agreement to implement these enforcement terms, and specifica!ty its 
agreement to make any payments hereunder, wili not be considered as an admission 
against interest or an admission of liability in any tegai, reg~llatory, s r  other 
proceeding relating in whole or in part to the same performance, CLEC tnay clot use 
j l )  the existence of this enforcement plan or (2) Qwest's Tier 1 or Tier 2 payments as 
evidence that Qwest has discriminated in the provision of any facilities or services 
under Sections 251 or 252 or has violated any state or federal Paw or regulation. 
Glwest's conduct underlying its performance measures, howevi;r. is nct made 
inadmissible by this SGAT term. By accepting this performance remedy pian, CLEC; 
agrees that Qwest's performance with respect to this remedy plan may not be ussd 
as an admission of liability or culpability for a violation of any stale or federa\ I ~ Y J  car 
regulation. (Nothing herein is intended to preclude Qwest from intruclucirig evidence 
of any Tier 1 payments under these provisions for the purpose of precluding 
additional payments or offsetting any payments against any other darnages ar 
payments a CLEC might recover.) The terms of this paragraph cia not apply Z r r  arty 
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praceeding before the Commission or the FCC to determine whether Qwest has rr-let 
or continues to meet the requirements of section 271 of the Act. 

16.3 This CPAP contains a comprehensive set of perforinance submeasures, 
statistical methodologies, and payment mechanisms that are designed to function 
together, and only together, as an integrated whole. To elect the CPAP, CLEC must- 
adopt the CPAP in its entirety, in its interconnection agreement with Qwest in lieu of 
ather alternative standards or relief. 

16.4 in electing the CPAP, CLEC shall surrender any rights to remedies understate 
wholesale service quality rules (in that regard, this CPAP shall constitute an 
"agreement of the parties" to opt out of those rules, as spelcified in 4 CCR 723-43-10 
of those rules) or under any interconnection agreement designed to provide such 
monetary relief for the same performance issues addressed by the CPAP. 4116 
CPAP shall not limit either non-contractual legal or non-contractual regulatory 
remedies that may be available to CLEC. 

36.5 Whether or not a CLEC opts into the CPAP, Qwest shall be responsible for 
maktng payments to the Tier 2 Special Fund including the 5096 of the Tier 1Y 
payments, for the wholesale performance provided to that CLEC. 

16.6 Tier 1 X payments are in the nature of liquidated darnages. Before CLEC shatf 
be able to file an action seeking contract damages that flow from an alleged failure to 
perform in an area specifically measured and regulated by' the GPAF, CLEG must 
first see\< permission through the Dispute Resolution Prscrsss set forth in see ti of^ "1.0 
to proceed with the action. This permission shall be grantcsd only if CLEC can 
present a reasonable theory of damages for the non-conforming performance at 
issue and evidence of real world economic harm that. as applied aver the preceding 
six months, establishes that the actual payments callected for nan-confcnmlng 
performance in the relevant area do not redress the extant of the carnpetifive harm, 
If CLEC can make this showing, it shall be permitted to proceed with this actior~. If 
the CLEC cannot make this showing, the action shall be barred. la the extent thaE 
CLEC's contract action relates to an area of performance not addressed by the 
CPAP, no such procedural requirement shall apply. 

16.7 If for any reason CLEC agreeing to this CPAP is awarded cvsrnpertsatirsr? for 
the same harm for which it received payments under the CPAP, the cotn~% or athsr 
adjudicatory body hearing such claim may offset the damages resutling from such 
claim against payments made for the same harm. 

16.8 If Qwest believes that some Tier 2 payments dupiicate payments that are 
made to the state under other service quality rules, Qwest may make the payments 
to a special interest bearing escrow account and then dispute the payments via the 
Independent Monitor. If Qwest can show that the payments are indeed dttplicc?tive, i t  
may retain the money (and its interest) that indeed dupl~cated other slate payrne~ats. 
Otherwise the money will go to the Tier 2 Special Fund. 
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18,9 The Commission shail have the right to modify this plan at any time as 
appropriate. 

f7,Q Dispute Wesoleaaiok~ Process 

I7,S The dispute resolution process specified in this CPAP does not repface or in 
any way limit, among other things, the processes for resolving interconnection 
disputes not within the ambit of the CPAP. 

172 The Commission shall appoint an lndependent Monitor to resolve disputes 
identified in section 17.5. The salary and expenses of the independent Monitor skrd?tE 
be paid by the Special Fund. If at any time, the Special Fund does nut itcontail? 
sufficient funds to pay for the lndependent Monitor, Qwesl shall advance the funds 
until the Special Fund contains the necessary funds to co\/erd these expenses. 

17.3 In the event that any person determines that the lntjependent Manifor has 
acted with gross neglect of duties, cornrnitted any ethical iimpropriely, has a 
significant conflict of interest, or is incompetent to perform the assigned task, the 
person may contact the Chief Administrative Law Judge (ALJ) of the Commission, 
The Chief ALJ shail be authorized at its discretion to file a petition, to remove the 
independent Monitor. The Commission shall rule on the p~etitiorl within two months, 
including any hearing that it may hotd ta resolve disp~rted liactr;. 

"f.4 If the lndependent Monitor position is vacant at any time. the parties stmafi file 
actions with the Chief ALJ, who shaH then be responsible for fuifttling the duties a5 the 
Independent Monitor or designating another AL3 to do so. If the Curr?missi~n 
decides during the CPAP Revision Process that it wishes lto assign some OP all af tiire 
independent Monitor's duties to either the Commission ALJs or to Gammissisn sraB 
persons, it shall be free to do so and the contract with the Manitor shall $0 provide, 

17.5 The lndependent Monitor shall be responsibte, at leasf  initial!^, for Whe 
following dunctions, which may be modified by the Cornrni~sicrn as i t  deems 
appropriate, with input from the parties. The Independent Monitor shall rc;lsotve ali 
challenges to the accuracy of any performance measuremenis or repart,$. as 
evaluated through the auditing process in section -34.0, as welh as arty disput~s @$t3~ 

the GPAP integrity requirements (that is, the rules that enable the GPAP to function, 
such as data collection and retentian requirentenls, maintaining the PlDs as 
approved, and so forth). The lndependent Monitor shall evaluate all aftegaticrns that 
Qwest has misinterpreted, wrongly applied, ar violated the relevant business rule;$ 
that govern the applicable payments to be made pursuant to ?ha CPAP, Far 
example, for disputes about whether particular CI-EC actions qualify 8s ~ X C I L ~ S ~ O Q S  
from a measure, where such disputes were not setltecl by the QwesZ-C1LEC. data 
r*econciliation process or an audit, the Independent Monitor shall be iauttsarir~d 10 

decide what payments should have been made. The Independent Muvlitar shall aiss 
entertain challenges to disqualify the airditrrr based upon gross negieet of duties. 
ificompetence, or a significant conflict of interest. The Independent k4anitar srrnfl 
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approve or deny permission for a CLEC to bring an o\ierlapping lawsuit far 
csntractual remedies. Finally, the lndependent Monitor sh;all assess any addifionat 
penalties under this plan, such as penalties for bringing frivoio~rs disputes 

17.6 The dispute resalution process envisioned by the CFJAP pravidar; a means af 
resolving issues raised by the CPAP reports, payment calc~olaZtans and pracess&s 
This process is akin to the dispute resolution processes thekt mighf be sat in at176~ 
Interconnection Agreements, except it applies exci~isively to the CPBP. 

17.7 The lndependent Monitor shall employ a slightiy modified version cf the 
Commission's expedited dispute resotution procedure set fl~efx in 4 CGR ?23-I43 tkl ,  
but if the designated Monitor so chooses, it shall be able tai submit any desimcf 
material procedural changes to the Commission, which st?~ilI s~iicit C O ~ P I ~ Y ~ ~ W ~ ~  Gi f  on? 
all interested persons before making a decision whether to adopt the prllacedurai 
change. The procedural changes may be limited to a par"tic:cular disptste or rnay apply 
ta all future disputes as deemed appropriate by the Commission. 

17.8 In terms of how the expedited resolution procedure ~~vatifd be n.nadiSiad fat feast 
as an initial matter), the PAP'S dispute resolution process slkatl nitra be r@$art@d la 
unless and until the pr~blem is raised at the VP-VP Iwel tttrt, tv~eks befor@ a ffrsphdtc 
is submitted to the lndependent Monitor. Then. the cctralp'laiinant rntrst give Ehe 
lndependent Monitor a statement including specific facts titat the c9;implaFndwf 
engaged (or attempted to engage) in good faith negotiations to resdve the 
disagreement that, and despite these negdiations, the paflies failed to cesalvs the 
issue. 

17.9 Insofar as there is a dispute about any business rktiei or requtt"err18fsl O C  ff&a 
CPAP, any ruling issued by the Monitor shall bind a31 partiers unless and untii kt 1s 
overturned by the Commission. If the independant Monitor's d&6i~!bfl i~ 0ev~r5~il-f  
upon review, any payments must be refunded. 

17.10 The Commission's review, while plenary, shalt not in~jt,rde cactstdss.;itrtr>rr. at ctx~tf 

evidence not presented to the lndependent Monitor, Appeals ~rlkrsl bg fthd wilkrirr ftve 
business days of the Monitor's decision, and the opposing pafly $hail Raw@ h ~ e  
business days to respond. The Commission shafi then have *f5 bttsine5s days to rub  
on the appeal. A party shall have five business days to seek re@or1$id8~8Ei0af or 
rehearing and the Commission shall have ten business days !a n~le or1 aiay sinc53 
motions. As a term of participation in the CPAP, all decisians after a rraotian f a r  
reconsideraiion and reheariilg are iinai and shaft be appeatablg to feederat caud ua\ef;:i 
the standard in the Federal Arbitration Act. 
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17.1 1 In all actions before the Independent Monitor, the tosing pa* shalt pay aff 
reievant attorney's fees and costs - including monies spent to prove that ths p r ~ b l e ~ r  
exists - as determined by the lndependent Monitor. 

17.12 With regard to requiring payments that were erroneousiy wirt?hetcl, the 
lndependent Monitor shall enforce penalties for late payments and ir~acct.imite 
reporting, as may be applicable. With regard to CPAP inte~ftity requir'en~er~ls, the 
lndependent Monitor shall be able to order the appropriate payments- for misr~pariing 
along with the 50% premium, and shall be able to levy an atddifianaif payment sf up 
to $1 00,000 if the lndependent Monitor finds that such actiazt materraify affected the 
payments, was willful, and was taken without any tegitimat~ businsss ietstiflc;-at'ion 
Any action by CLEC that materially affects the relevant payimetrts, tacks m y  
legitimate business justification, and can be explained soielly as an effort wiliftjity to 
"game" the CPAP shall be grounds far invalidating at1 payn~enls ~eceiirad as a r m c ~ l t  
of such actions. In addition. CLEC shall be required to pay t~ QWFJS~ w payfnef>? 
equaling 5O0I0 of the amount at issue and shall also be stibljsct ta :,ark additisf~a! 
payment amount up to $1 00,000. In ail actions before the lindependenf k40fritcf, $he: 
losing party shall pay all relevant attorney fees and costs, iritc!udif-tg unoraias sperlt te 
prove that the problem exists, as determined by the Independent hforrito~ 

18.0 Reviews and Termination 

1 0. I Reviews of the CPAP occur every six mcmths, canxrcren~ing with tks elfet:.;th'vs 
date of the CPAP. Under the six-month CRAP revtew prucgss, a Ca~~bnrrs~i~f~~ 9-53r?ff 
person shaH submit a report to the Cammission at th@ tiwe rvrofrlla mark ta r&w>ra1r$1t%?,id~3 
a series of changes, if any, to the CPAP, noting which c~f th~r;tse wepa agraae;S ts by dkD 
parties and which were contested, 

18.2 In order to prepare this report, the relevant Commissisn staff gxersaxs ra!on$ 
with arly technical advisor the Commission may choose $0 r-etairr and pay frank !he 
Tier 2 Special Fund) shall request feedback on passibfe clrirragas and rxlee& i a~r t t t r  

parties (individua!ly or together) and the lindejzrendertt Monitor bsqtnning em latw Eflarr 
90 days into the relevant cycle. 

18.3 After the Commission staff person submits a repi-st? ta %Is@ CO~TV?TF%S~~~~~ ars 
suggested changes, parties shalt have two weeks to fiie axcepticrw~ r,$ ftaa! repad 
The G~mrnission will rule within b u r  weeks ~f r~~ell%,~lng !!?e p~rhgs' exe$p!fg~fi :>@ 
what changes, if any, should be instituted. 

18.4 If the Commission deems it necessary (taki~g into accau~rt t%m 
recommendation of the relevant Cornmissictn staff peaan), it ean ~ t d i 2 r  ;: hx:8rl~:g tc 
resolve any particuiarly diflic~dlt issues, in which case it at?ati tlaue atr ,at$dilti~ylal,aP four 
weeks in which to rule on any appropriaie r@vSslons ta -the CPAP. 
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18.5 The six-month CPAP review process shalt focus on retfnmg, shrH~rsg t k  
raEative weighing of, deleting, and adding new PIDs, Aft.th3r the; C~~nmrs-Sah C@WF@?F~?~ 

such changes through the six-month process, . it shaft b~fem;zrrs w k ?  set .ief ~ P ' r ~ ~ g e f .  
shouBd be embodied in an amended SGAT th& Oit;resi ~vitE lfife rn ar&ef fQ effat:.tale 
these changes. 

18.6 Parties may suggest more fundamental changes to Ilhe plan; b'ttt, ktt3%6S$ 
suggestion is highly exigent, the suggestion shalf either be bsclinerl or befar?-ec:$ th~ntbb 
the three-year review. 

18.7 tf CLEC or Qwest repeatedly or blatantiy suggests $!adrficatfass $0 tFre @ifin 
solely for its own benefit, and not for the effectiveness of the ptan i!$&%, That p ~ $ y  
may be subject to sanctioris at the discretion of the C O M ~ ~ T ~ $ % ! Q ~ ,  

18.8 If Qwest or CLEG wishes to modify a PID aut%;litSe af fRs srx-~wakg% ?&vwrtii 
process set forth in this plan. the change must be appr;sv@tdF by ttm kn$ap&a7d%lrt: 
Monitor and then also approved by the Commissiort, f'fre tl~nd@pld$:nt t420ni3t3~ 
the Commission shall be more likely to approve the change 1: iT f r ~ s  b w s ~  appravt~ij 
by another forum such as the ROC or CMP { j X  PiDs are ~LUlrnatel~,~ indzrd~d ~ t i t t h f i  

scope of CMP). PID changes that have not been apprnvad by aka of these tit&% 
forums or their future equivalent shalt be trtlfik~ly to be t?&>p~r~t.i@r'l r;s~fsk5~ 83 OF* :;iN- 

month review process ar the three-)rear review, 

18.9 Thirty (30) months after 5 27t approval, Ok~e t?smmiiss~a~~ s F x ~ ! ~  ~n+tk&!& 
comprehansive review of the &;PAP [the "Thr@@ yea' a@u'f~!a%7~ wlfr ttrg 3SSt9fd~ldb 4f. 
an outside, independent expert. Such experk $ha!! be $~ati"f from the %~@e"~t&l F$/BF~$.. 
The Three Year Review shall: 

(1) Seek to refine the payment amaunls by b~vel~@rdiq $if% e.csfa:l@ntra~ b;%o~s 
for the harm associated with parlicular t i o n ~ ~ ~ i n f ~ ~ ~ l i n ~  iuii~i&sai& 
perfomance and to adjust the GF="APf% paynasna $:tRQLrttPS &~e~fciiss;lfjly 
Such evidence shall be the onFy basis far rnnfi!i.ct$z t~pj~va+xi tu* ~f~icr't+ic~dt~rt~t 
adjustments ta the CPhFr's phnym@~t Cik"f'JOUfr?% f4~,iftrr$$ !!I& tkaa~:y$z;$r 
review. 

(2) Evaluate whether there are ~vajtabie @c~s?~maci:\D attsrrgatrr@s fis 

Qwest's whatesale service ogczrirags and wtr$?tErax s a ~ h  nf.r@tt%kai~f~~ 
provide competitors with a xwreamin$kil rl~p$~~fiii;lyt#&k;l fa ~@m~.~f!tfj Ths% 
process shaii thus consider the raflsnafe tar r@n1CiVi m$j;:$~~rg?~ Ntr 
submeasures) both based on Qwe,st'% barrt~rts\ma~c~f~ c k f  iii", idarl~ty %-I 

deliver reliabie wholesale pefiarmawe if? k:brt;tttr ate,&$ &nfP%%- Bha e'a':~;! 

that its cetical role in the market c r ~  a prautdd:f 0k.i k ~ y  v+h.afe%~r~3f.? @?$%*$Bir& C:. 
dissipating to the exterit that the CO~%~Y~I~SS~QU cgirl fit! f ~ ~ r d ~ r f ; r ~ t r m  
assurance reyuirernents (either Of4 8 lK3$3$i:rOk: c:s~ i . , t i i b ~ ~ ~ ~ i ~ ~ s i P t ~  E ~ f i ~ . i ~ \ i  
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(3) Focus on whether some areas -- disaggregated by either product type 
or geographic area -- no longer need to be measured andtor ss"*lbjr?d to 
payments for non-conforming wholesale performance. 

(4) Evaluate whether the revision process sho~flci fake place at a semk- 
annual, annual, or other interval. 

18.10 This CPAP will expire six years after Qwest receives $ 241 apprsztclt 8nIy 
Tier 1 A submeasures and payments will continue beyond six yaaw, and tf?exe Tier 
1 A submeasures and payments shall continue until the Co~nmissian orders 
otherwise. Five and one-half years after § 271 approval, 61 review shall be G~rfdtlcIed 
with the objective of phasing-out the GPAP entirely. This review skali fractts on 
ensuring that phase-out of the CPAP is indeed appropriate at that tit%@, and rgn 
identifying any other submeasures that might need ternporiariiy to rmnain- , A4 !lls 
conclusion of the review, the Commission may revive this (>PAP whcrfesrrle, sijnset 
the entire plan, including Tier 1 A payments, or allow more l[raCiifianaI cantract an& 
arbitration remedies to take the CPAP's place. 

11 9.61 Voiluntary Performance Assurance Plan 

19.1 This CPAP represents Qwest's voluntary offer ta prcrvide pr;darvriatlzc=@ 
assurance. No changes shall be made without Qivestb scsrrsent, 
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APPENDIX A 

This appendix lists the submeasures to be included within the Performance 
Assurance Plan, classified either under Tier 1 A, Tier 18, Tier 1 C or Tier 2. All 
submeasures not otherwise so designated rely on, and incorporate by reference. the 
P~rforrrrance Indicator Definitions (PIDs) developed and apprclved by the Regional 
QvarsTght Committee's (ROC) Technical Advisory Group (TAG). For Tier 1A 
~ubm~asures, the average performance Qwest gives a CLEC in the current month shall 
be compared to the average of prior six months retail performance subject to a "variance 
lactor" (see Section 6.1, Table 2). In areas where this document suggests a standard 
that is in dispute (both procedurally and substantively) as part of the Commission's 
SecZian 2'71 review (namely, the standards for collocation, TBDI (premature 
mlisconrre~fs), subloops, conditioned loops and line sharing ancl line splitting), the 
titattdard listed herein is meant as a default standard ttlat would give way in the event 
tlrxal thu Commission adopts a different one. 

Trunk BIucI<ing 
--I- 

Far LtS Trunks: 
OP-3D 
OP-3E 
OP-40' 
OF-6A-4' 
OF'-6~-4' 
OP-4E1 
OP-6~-5 '  
OP-6~-5 '  
OP-5 

LIS Trunks to Qwest Tandem Offices (Percent) 
LIS Trunks to Qwest End Offices (Percent) 

Installation Commitments Met (Percent) 
Installation Commitments Met (Percent) 
lnstalla tion In tenlal (A verage Days) 
Belayed Days (Average Days) 
Delayed Days (Average Days) 
lnstalla tion lnterval (Average Days) 
Delayed Days (Average Days) 
Delayed Days (Average Days) 
New Service Installation without Trouble Reports (Percent) 

Mait~tenance and Repair 

For LIS Trunks: 
MR-5A All Troubles Cleared within 4 Hours (Percent) 
MR-5B All Troubles Cleared within 4 Hours (Percent) 
MR-6D Mean Time to Restore (Hours:Minutes) 

' Sukrmeasures for OP-4 are included with OP-6 a s  "families:" OP-4A/OP-6A-l/OP-6B-l: 
OP-4B/OP-GA-Z/OP-6B-2; OP-4C/OP-6A-3/OP-6B-3; OP-4D/OP-6A-4/OP-GB-4; and 
rSfP-4WOP-6A-5/OP-6B-55 Submeasures within each family share a single payment opportunity 
will7 only the sldbmeasure with the highest payment being paid. 



Far Unbundled Loops: 
OP-13A Analog 
OP-13A All Other 
OF-? 
UP-8E3 
QP-8C 
fQP- 1 A 
QP-17 

Allean Time to Restore (Hours:Minutes) 
Repair Repeat Report Rate (Percent) 
Repair Repeat Report Rate (Percent) 
Trouble Rate (Percent) 

Coordinated Cuts on Time (Percent) 
Coordinated (>uts on Time (Percent) 
Coordinated Hot Cut Interwal (Percent) 
Number Portability 7-imeliness (Hours:Minutesl 
Number Portability Timelfness (Hours:Minutes) 
NXX Code Acfivation (Percent) 
Timeliness of Disconnects associated with LNP 
Orders (Percent) 
LMP Trouble Reports Cieared within 24 Hours 
(Percent) 
LNP Trouble Reports-Mean Time to Restore 
(Hours:Minutes) 

OP-13A would not be subject to a severity measurement as part of the Tier-1X 
calculation. Instead, OP-7 (Coordinated Hot Cut - Unbundled Loop). which will be 
reconfigured to measure the out-of-service time for a coordinated hot cut, which provide 
tho following particularized severity function: 

Hrs Out of Service - -  P3tment 
1-1 -99 $225 
2-2.99 $450 
3-3.99 $675 
4-4.99 $800 
5+ $1 025 

Crsllacation is measured on (1) whether the feasibility studies are completed on tirne 
fa,g., within 10 days); (2) whether the installation commitment is met; (3) iiokr many days 
late is particular feasibility study; and (4) how many days is a particular installation of the 
requested space. The applicable standard for making collocation space available shaii 
be the CLEC's interconnection agreement, the Commission standard, or the FCC 
regulation, whichever is applicable. For addressing these issues, the relevant 
calculations and the associated payments shall be: 

Days !,ate for ..- Days Late For 
f=easibilitv Study Pavment Installation Payment 
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&;4C6ESf5 TO LOCAL LOOPS 

F ~ r ~ j ~ ~ ~ ~ d l e d  Loops: 
POdA-1 (b) IMA Electronic LSRs FOCs On Time (Percent) 
P0-519-2(b) ED1 Electronic LSRs FOCs On Time (Percent} 
PO-5&-1 tb) 1MA ElectroniclWlanual LSRs FOGS On Time (Percent) 
Pt3-5B-Z(b) ED1 Eloctronic/Manual LSRs FOCs On Time (Percent) 
P6-5C-(c) Fax Manual LSRs F OCs On Time (Percent) 
PO-953 Timely Jeopardy Notices (Percent) 

Fat' Ut~k~r~ndied Analog Loops: 
OP-3A non-designed Installation Commitments Met (Percent) 
6P-38 non-designed installati~n Commitments Met (Percenf) 
OP-3C non-designed Installation Commitments Met (Percent) 
f)P+3D designed Installation Commitments Met (Percent) 
DP-3E designed Installation Commitments Met (Percenr) 
BP-4A1 nor\-designed installation interval (Average Days) 
OP-@A- 1 ' non-desig ned Delayed Days (Average Days) 
OP-68-1' t~on-designed Delayed Days (Average Days) 
OP-4B' non-designed Installation Interval (Average Days) 
oP-6A-2' non-designed Delayed Days (Average Days) 
6~-6?3-2' non-designed Delayed Days (Average Days) 
OP-4C1 non-designed Installation Interval [Average Days) 
QF-6A-3' non-designed Delayed Days (Average Days) 
OP-68-24' non-designed Delayed Days (Average Days) 
QP-4D1 designed lnslallation Interval (Average Days) 
OP-6A-4' designed Delayed Days (Average Days) 
8P-6B-4' designed Delayed Days (Average Days} 
oP-4E1 designed Installa tion lnterval (Average Days) 
QP-6A-5' designed Delayed Days (Average Days) 
OF-6B-5' designed Delayed Days (Average Days) 
OP-5 New Senlice Installation without Trouble Repoils 

(Percent) 

Fat. Unbundled Non-Loaded Loops (2-wire): 
OP38 Installation Commitments Met (Percent) 
OP-3E Installation Commitments Met (Percent) 
OP-BQ' Installation Interval (Average Days) 
QP-6~-4'  Delayed Days (Average Days) 
UP-6B-4' Delayed Days (Average Days) 
O P - 4 ~ '  Installation Interval (Average Days) 
QP-sA-5' Delayed Days (A yerage Days) 
UP-68-5' Delayed Days (Average Days) 
UP-5 New Service installation without Trouble Reports (Percent; 



Fat Ur"lbunbf@d Non-Loaded Loops (4-wire): 
Q PA-3 0 Installation Commitments Met (Percent) 
OP4E Installation Commitments Met (Percent) 
Ofs-40' ll?stalla tion Interval (Average Days) 
U P - 6 ~ ~ 4 '  Delayed Days (Average Days) 
6P-68-13' Delayed Days (Average Days) 
6P-9E' Installa tion Interval (Average Days) 
0~-614-5' Delayed Days (Average Days) 
QP-68-5 ' Delayed Days (Average Days) 
OP-5 New Service Installation without Trouble Reports (Percent) 

For i.lyI.Bundied DS1 -Capable Loops: 
oF-3n Installation Commitments Met (Percent) 
OP-3E installation Commitments Met (Percent) 
OP-4D' Installation Inten~al (Average Days) 
CJP-fiA.4' Delayed Days (Average Days) 
OPplBB-4' Delayed Days (Average Days) 
O F - 4 ~ '  lrrstallation Interval (Average Days) 
CI)P-iiPi-5t Delayed Days (Average Days) 
CJP-BB-~' Delayed Days (Average Days) 
OF-5 New Service installation without Trouble Reports (Percent) 

Far Wtl&rindl& ISDW-Capa,ble Loops: 
OP-3D installation Commitments Met (Percent) 
QFL-3E Installation Commitments Met (Percent) 
OP-$0' Installation Interval (Average Days) 
O P - ~ A - ~ ~  Delayed Days (Average Days) 
C3P-GR-4' Delayed Days (Average Days) 
OP-4E1 Installa tion Interval (Average Days) 
OP-6k-5' Delayed Days (Average Days) 
OP-6R-5' Delayed Days (Average Days) 
86"-5 New Service Installation without Trouble Reports (Percent) 

For Unbundled ADSL-Qualified Loops: 
OP-3D Installation Commitments Met (Percent) 
QP-3E Installation Commitments Met (Percent) 
OP-4D1 Installation Interval (Average Days) 
OP-6A-4' Delayed Days (Average Days) 
OP-6EI-4' Delayed Days (Average Days) 
OP-4E' Installation Interval (Average Days) 
OP-6A-5' Delayed Days (Average Days) 
OP-60-5' Delayed Days (Average Days) 
QP-5 New Service lnstallarion without Trouble Reports (Percent) 

F D ~  idnbundled Loops sf DS3 and Higher: 
8P-3D instal la ti or^ Commitments Met (Percent) 
OP-3E lnstalla tion Commitments Met (Percent) 
OP-40' Installation Interval (Average Days) 
QP-6~-4 '  Delayed Days (Average Days) 
OF.'-6B-4' Delayed Days (Average Days) 
OP-4E1 Installa tion In ten~al (A verage Days) 
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Fm 551:b=kaap Unbundling: 
OP*3k 
QP3B 
6P-4AS 
OPbGA-1' 
OP+BB& 7 
OP4BS 
QF4WA-2' 
8P;7-68-2' 

Delayed Days (Average Days) 
Delayed Days (Average Days) 
New Sewice lnstallation without Trouble Reports (Percent) 

f~~stallation Commitments Met (Percent) 
lnstallation Commitments Met (Percent) 
lnstallation Interval (A verage Days) 
Delayed Days (Average Days) 
Deiayed Days (Average Days) 
lnstallation Interval (Average Days) 
Delayed Days (Average Days) 
Delayed Days (Average Days) 

$tfl~-far~ps -, becauss sub-loops track loops in all other respects (e.g., have three 
bitiic.l;,@t'la tntcr~aIs in Qwesl's Standard Interval Guides depending on the number of sub- 
ji~ops in an order), QP-3 and OP-4 for this submeasure shall track the approach taken 
far. Isaps, In particular, the relevant interval (5 days for 1-8 s~~bloops in an order: 6 days 
lar-g-lg 3t? an order: and 7 days for 17+) shall be the standard for OQ-5 (i.e., the relevant 
f~f@~"s&i IY"~M.sI be net  9aDa of the time) and the intermediate standard - i.e., G days - shall 
bo t,&& r@lGvant internal for OP-4. 

FP~'  U~"l3~ridlcrf Loop Conditioning: 
OF-30 Installation Commitments Met (Percenf) 
OP-SE Installation Commitments Met (Percent) 
OP-4D Installation Ir~ten/al (A verage Days) 
BP-4E Installation Interval (Average Days) 

Caitdifioned loops (i,e., accounting for the additional time necessary to "condition" a 
pc~vigu$ty unconditioned loop to make it DSL ready) -the interval, as envisioned by 
Qvd~st, is 75 days, which represents the target date for installing the product- Thus. OP- 
3 atlall fequlre that 90O~ of conditioned loops be installed within the interval. unless a 
cfi%patch to the tocation is necessary. As for OP-4, the relevant installation interval shatl 
be sat at 16.5 days, which reflects the recognition that 10% of the conditioned loops will 
riot ba lnstalle~ within 15 days, so that the relevant interval should be marginally greater 
$f~ian !ha interval. 

For Lirle St~aringl'Line Splitting: 
QP-3 A Installation Commitments Met (Percent) 
QP4R Installation Commitments Met (Percent) 
QP#.BC Installation Co~nmitmenfs Met (Percent) 
Q P - 4 ~ '  Installation Interval (Average Days) 
OP-6A-I' Delayed Days (Average Days) 
OP-BB- 1 ' Delayed Days (Average Days) 
OP-bt9' Installa tion Interval (Average Days) 
OP-@A-2' Delayed Days (Average Days) 
BP-8B-2' Delayed Days (A verage Days) 
8P-4C' Installation Interval (Average Days) 
QP-6A-3' Delayed Days (Average Days) 
QP-6B-3' Delayed Days (A verag e Days) 



L#n@ sharingfline splitting together -the interval for line sharing and line splitting, which 
shal be measured on an aggregate basis, is 3 days. Thus, OP-3 shall be that 9O0j0 of 
G G G ~  bops shall be installed with 3 days. As for OP-4, the relevant installation interval 
%hBit be set at 3-3 Bays, which reflects the recognition 10910 of such loops will not be 
iir!j&ll& within 3 days, so that the relevant interval should be marginally greater than the 
intm-dafd 

Maintenance and Repair *---- 

Fzfr rjnbr;ndt@d Analog Loops: 
MR-BD All Troubles Cleared within 24 Hours {fercent) 
M R-3E All Troubles Cleared within 24 Hours (Percent) 
h9R-f3D Mean Time to Restore (Hours:Minutes) 
MR-BE Mean Time to Restore (Hours:liAinutes) 
MR-7D Repair Repeaf Report Rate (Percent) 
M R 7 E  Repair Repeat Report Rate (Percent) 
MR43 Trouble Rate (Percent) 

F Q ~  Unbundled Non-loaded Loops (2-wire): 
MR-35  All Troubles Cleared within 2 x 1  Hours (Percent) 
MR-SE All Troubles Cleared within 24 Hours (Percent) 
MR-BD Mean Time to Restore (Hours:Minutes) 
MR-6E Mean Time to Restore (Huurs:Minutes) 
IWR..TD Repair Repeat Report Rate (Percent) 
MR-7E Repair Repeat Report Rate (Percent) 
MR-8 Trouble Rate (Percent) 

F o ~  Unbundied Nan-loaded Loops (4-wire): 
k4R-SA All Troubles Cleared within 4 Hours (Percent) 
MR-5B A// Troubles Cleared within 4 hiours (Percentj 
MR-661 Mean Time to Restore (HoursrMinutes] 
MR-6E Mean Time to Restore (Hour;s;:Minutes) 
MR-?D Repair Repeat Report Rate (Percent) 
MR-TE Repair Repeat Report Rate (Percen f) 
M R4.8 Trouble Rate (Percent) 

fsr Llrlbundled DS 1 -Capable Loops: 
MR-5A All Troubles Cleared within 4 Hours (Percent) 
R4R-5B A11 Troubles Cleared within 4 Hours ('Percent) 
PAR-6D Mean Time lo Restore (Hours:Minutes) 
MR-6E Mean Time to Restore (Ho~~rs:Minutes) 
MR-7D Repair Repeat Report Rate (Percent) 
MR-7E Repair Repeat Report Rate {P~rcent) 
MR-8 Trouble Rate (Percent') 

Far Unbt~radled ISDN-Capable Loops: 
MR-314 All Troubles Cleared within 24 Haurs (Percent) 
MR-SE All Troubles Cleared within 24 Hours (Percent) 
MR-6D Mean Time to Restore (Hours:Minutes) 
MR-6E Mean Time to Restore (Uours:Minutes) 
MR-7D Repair Repeat Report Rate (Percent) 



MR-7E Repair Repeat Report Rate (Percent) 
MR-8 Trouble Rate (Percenf) 

For Unbundled ADSL-Qualified Loops: 
MR-3b All Troubles Cleared within 24 Hours (Percent) 
MR-SE All Troubles Cleared within 24  yours (Percenf! 
MR-6D Mean Time to Restore (Hours:IMinutes) 
MH-6E Mean Time to Restore (Hours:lMinutes) 
MR-7D Repair Repeat Report Rate (Percent) 
MR-TE Repair Repeat Report Rate (Percent) 
MR-8 Tr~ub le  Rate (Percen;) 

for Unbundled Loops of DS3 and  Higher: 
MR-5A All Troubles Cleared within 4 Hours (Percent) 
MR-56 All Troubles Cleared within 4 Hours (Percent) 
MR-6D Mean Time to Restore (Hours:Minutes) 
MR-CiE Mean Time to Restore (tiours:AAinutes) 
M R-7 0 Repair Repeat Report Rate (Percent) 
MR-TE Repair Repeat Reporl. Rate (Percent) 
MR-8 Trouble Rate (Percent) 

For Sub-Loop Unbundling: 
MR-3A 
MR-30 
MR-3C 
MR-6A 
MR-66 
MR-66: 
MR-7A 
MR-76 
MR-7C 
MR-8 

All Troubles Cleared within 24 Hours (Percent) 
All Troubles Cleared within 24 Hours (Percent) 
All Troubles Cleared within 24 i-taurs (Percenf) 
Mean Time to Restore ,/Ho~!rs:hAinutesf 
Mean Time to Restore (Hours:Minutes) 
Mean Time to Restore (Hours:Adinutes) 
Repair Repeat Report Rafe (Percent) 
Repair Repeat Report Rate (Percent1 
Repair Repeat Reporf Rate (Percent) 
Trouble Rate (Percent) 

For the MR-3. MR-6, MR-7, and MR-8 measures, the relevant analog product shall be 
ISDN-BRI. 

For Line Sharing!line Splitting: 
Mff -3A A 11 Troubles Cleared within 24 /-!ours (Percen!] 
MR-36 All Troubles Cleared within 24 Hours (Pt?rcertt) 
MR-3C All Troubles Cleared within 24 Hours (Percent) 
MR-68 Mean Time to Restore (Hours:Minutes) 
MR-SB Mean Time to Restore (Hours:Minutes) 
MR-6C Mean Time to Restore (Hours:Minutesj 
MR-'PA Repair Repeat Report Rate (Fercen t) 
MR-75 Repair Repeat Report Rate (Percent) 
h"i-76 Repair Repeat Report Rate (Percent) 
MR-8 Trouble Rate (Percent) 

FOP the MR-3, \4R-6, MR-7, and MR-8 measures, the relevant analog product shall be 
Uwest's DSL service, which is also provisioned and treated on a iine shared basis. 
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nEW I D  

Pre-Order -- 

For LSR: 
PO-3A- 1 IMA & rejected manually LSR Rt?jecfian Notice Intervat 

(Houis:Minutes) 
PO-3A-2 ILIA & auto-rejected LSR Rejectian Notice fnt~rva6 

(Hours:Min ufes) 
PO-3B-1 ED1 & rejected manually FSR Re$ection Notice Interval 

(Hours:Minutes) 
PO-3B-2 ED1 & auto-rejected LSR Re!jt?ction Notice 1ntenl;lf 

(Hours:jMinutes) 
PO-3C Facsimile LSR R&$ection Notice Intemdqf 

(Hours:Minufes) 

For Resale and UNE-P: 
PO-SA-1 (a) IMA Electronic LSRs FOCs Cln Time (Percent) 
PO-58-2(a) ED1 Electronic LSRs FQCs Cln T h e  (Psrcent) 
PO-56-1 (a) lMA Electronic/Manual LSRs FOCs On Time (Percent) 
PO-50-2(a) ED1 Electronic/Manual LSRs FOCs C)n Time ftaercernf) 
PO-5C-(a) Facsimile Manual LSRs FQCs Cln Time [PcrcenlJ 
PO-8D (POTS) Jeoparaly Piatice Intervai 

(Average Days) 
PO-9D (POTS) Timely Jeopardy Notices 

(Percent) 

For LNP: 
PO-5A-1 (c) 1MA Electronic LSRs FOCs On Tiine (Per~@t~ft) 
PO-5A-2(c) ED1 Electronic LSRs FOGS On Time (P@rc;.enl) 
PO-5B-1 (c) IfdA Electronic/Manual LSRs FOCs Oh Tin?e (Perccr;en!j 
PQ-5B-2(c) ED1 Electronic/Manual LSRs FQCs Oh Time [Percenf) 
PO-tic-(cj Facsimile Manual LSRs FOCs On Time (Percent) 

For LIS Trunks: 
PO-5D 
PO-8C 
PO-9C 

FOCs On Erne (Percent) 
Jeopardy Ncrtice Interval (Average Days) 
Timely Jeopardy Not ic~s [Percentj 

For Billing: 
PO-78 IMA-GUI Billing Completion Notification Timelifress (Percen td 
PQ-7B IMA-ED1 Billing Completion Notification Ti'irrtefint.ss QP~rcefltj 

For Non-Designed Services: 
PQ-88 Jeopardy Nofice Interval (Average Days) 
PO-9A Timely Jeopardy Notices {PercenO 

"Fr Unbundled Loops: 
PO-8B Jeopardy Notice lnterval (Average Days) 
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For Residential Single Line Service: 
OP-3A Installation Commitments Met (Percent) 
OP-3R lnstalla tion Commitments Met (Percent) 
OP-3C Installation Commitments Me1 (Percent) 
BP-4~'  installation lnterva f (Average Dsys) 
OP-6A- I ' Delayed Days (Average Days) 
OP-6B-1' Delayed Days (Average Days) 
O P - 4 ~ '  Installation Interval (Average Days) 
OP-6~-2 '  Delayed Days (Average Days) 
OP.60-2' Delayed Days (A verage Days) 
O P - d ~ '  Installation Interval (Average Days) 
OP-SA-3' Delayed Days (Average Days) 
OP-68-3' Delayed Days (Average Days) 
OP-5 New Service Installation without Trouble Rsports (Percent) 

For Business Single Line Service: 
OP-3A Installation Commitments Met (Percent) 
OP-36 Installation Commitments Met (Percent) 
OP-3C Installation Commitments Met (Percent) 
OP-4A1 installation Interval (Average Days) 
OPBA-I ' Delayed Days (Average Days) 
OP-6B-I ' Delayed Days (Average Days) 
QP-4 (3' lnstalla tion interval (Average 13ays) 
OP-BA-2' Delayed Days (Average Days) 
OFBB-2' Delayed Days (Average Days 
OP-4C1 Installation Interval (Aversge Days) 
QP-SA-3' Delayed Days (Average Days} 
CrP-6B-3' Delayed Days (Average Days,) 
OP-5 New Service installation without Trouble Reports ('Percen!) 

For Centrex: 
OP-3A 
OP-38 
QP-3C; 
OP-4A1 
OP-6A-1' 
OP-6B-1' 
( 3 ~ - 4 ~ '  
OP-6A-2' 
OP-6B-2' 
Q P - 4 ~ '  
OP-@A-3' 
UP-6B-3' 
0 P-5 

lnstallation Commitments Met (Percent) 
Ins tallation Commitments Met (Fercen t) 
lnstallation Commitments Met (Percent) 
lnstallation Intervai (Average Days) 
Delayed Days (Average Days) 
Delayed Days (Average Days) 
Installa tior, Interval (Average Days) 
Delayed Days (Average Days) 
Delayed Days (,Average Days) 
lnstallation Interval (Average Days) 
Delayed Days (Average Days) 
Delayed Days (Average Days) 
New Service {nstallation without Trouble Reports (Percent) 

Fnr Centre# 21 : 
OP-3A Installation Commitments Met (Percent) 
OP-3B Installation Commitments Met (Percent) 
OP-3C Insiallation Commitments Met (Percent) 



For PBX Trunks: 
OP-3A 
QP-38 
OIJ~-313 
OP-3D 
OF'-3E 
Q P - 4 ~ '  
QP-GA-I ' 
BP-65-1' 
OP-46' 
OP-6A-2' 
OP-6B-2' 
OP-4C1 
OP-6~-3'  
OP-65-3' 
OP-4D1 
oP-6A-4' 
OP-6B-4' 
O P - 4 ~ '  
OP-6h-5' 
OP-6B-5' 
OP-5 

For Basic ISDN: 
OF-3A 
OP-3B 
OP-3C 
OP-3D 
OQ-3E 
QP-4A1 
OF-$A-1 
OP-6B-1' 
OP-45' 
OP-6A-2' 
OP-GB-~' 
UP-4c1 
QP-614-3' 
QP-GB-3' 
O P - 4 ~ '  
O P - ~ A - ~ '  

lnstallation Interval (Average Days) 
Delayed Days (Aver~ge Days) 
Delayed Days (Average Days) 
Installation Interval (Average Days) 
Delayed Days (Average Days) 
Delayed Days (Average Days) 
lnstalla tion Inten~al (A verage  days) 
Delayed Days (Average Days) 
Delayed Days (Average Days) 
New Service lnstallation without Trouble Reports ('Percent) 

lnstallation Commitmenfs Met (Percent) 
lnstallation Commitments Mef (Percent) 
lnstallation Commitments Met (Percent) 
Enstallation Commitments Met (Percenf) 
lnstallation Commitments Mel' (Percent) 
lnstallation Intervzl (Average Days) 
Delayed Days (Average Days) 
Delayed Days (Average Days) 
lnstallation lnterval (Average Days) 
Delayed Days (Average Days) 
Delayed Days (Average Days) 
Installation Interval (Average Days) 
Delayed Days (Average Days) 
Delayed Days (Average Days) 
lnstallation Interval (Average Days) 
Delayed Days (Average Days) 
Delayed Days (Average Days) 
Installation Interval (Average Days) 
Delayed Days (Average Days) 
Delayed Days (Average Days) 
New Service lnstallation without Trouble Reporfs (Percent) 

Ir~stallation Commitments Met (Percent) 
lnstallation Commitments Met (Percent) 
lnstallation Commitments Met (Percent) 
/nstallation Commitments Met (Percent) 
Installation Commitments Met (Percenf) 
lnstallation Interval (Average Dcys) 
Delayed Days (Average Days) 
Delayed Days (Average Days) 
lnstallation lnterval (Average Days) 
Delayed Days (Average Days) 
Delayed Days (A vetage Days) 
lnstallation Infenla1 (Average Days) 
Delayed Days (Average Days) 
Delayed Days (Average Days) 
lnstalla tion Interval (Average Days) 
Delayed Days (Average Days) 
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For. UNE-P (POTS): 
OF'-38 
OP-3B 
UP-3C 
OP-&A' 
OP-6A-I' 
OP-68-1' 
OP-JB' 
QP-@A-2' 
OF-6B-2' 
OP-4c1 
o P - ~ A - ~ '  
OP-6~-3' 
0 P-5 

Far Qwest DSL: 
OP-3A 
OP*35 
OP-3C 
OP-3D 
QP-3E 
o P - 4 ~ '  
QP-6A-I' 
OP-6R- I ' 
8P-4B1 
OP-6A-2' 
OP-65-2' 
OP-4c1 
OP-6A-3' 
OP-6~-3 '  
oP-4D1 
QP-6A-4' 
OP-6~-4'  
OP-4E' 
OP-6A-5' 
OP-6B-5' 
OP-5 

For Prhmary ISDN: 
OP-3A 
OP-38 
OP-3C 
OP-3D 
0P-3E 
oP-4~ '  

Delayed Days (Average Days) 
lnstallation Interval (Average Days) 
Delayed Days (Average Days) 
Delayed Days (Average Days) 
New Service lnstallation without Trouble Reports (Percent) 

Installation Commitments Met (Percent) 
lnstallation Commitments Met (Percent) 
lnstallation Commitments Met (Percent) 
Installation Interval (Average Days) 
Delayed Days (Average Days) 
Delayed Days (Average Days) 
/nstaI/ation Interval (Average Days) 
Delayed Days (Average Days) 
Delayed Days (Average Days) 
lnstaIIatior7 Interval (Average Days) 
Delayed Days (Average Days) 
Delayed Days (Average Days) 
New Service 1n.stallation without Trouble R e p o ~ s  (Percent) 

/nsfallation Commitments Mef (Percent) 
Installation Commitments Met (Percent) 
lnstallation Commitments Mef (Percent) 
lnstallation Commitments Met (Percent) 
Installation Commitments Met (Percent) 
lnstallation Interval (Average Days) 
Delayed Days (Average Days) 
Delayed Days (Average Days) 
lnstalla tion Interval (A verage Days) 
Delayed Days (Average Days) 
Delayed Days (Average Days) 
lnstallation Inten/al (A werage Days) 
Delayed Days (Average Days) 
Delayed Days (Average Days) 
Installation /n terval (Average Days) 
Delayed Days (Average Days) 
Delayed Days (Average Days) 
Installation Interval (Average Days) 
Delayed Days (Average Days) 
Delayed Days (Average Days) 
New Senlice Installation without Trouble Reports (Percent) 

lnstallation Cornrnittnents Met (Percent) 
lnstallation Comtnitments Met (Percent) 
Installation Commitments Met (Percent) 
Installation Commitments Met (Percent) 
lnstallation Commitments Met (Percent) 
lnstallation Inten/al (Average Days) 
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